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HAMILTON er At. 
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There was evidence that an insurance company addressed a circular to a per- 
son as its agent, referring to the ‘agency now intrusted to your care.” 
It also contained full instructions in regard to the duties of an agent, and 
was signed by the general agent of the company. The person acted as 
agent, and after a loss by fire informed the general agent, and received a 
reply and instructions from him. Held, sufficient to support the finding of 
a jury, that there was an agency. 

Where an insurance agent has notice of other insurance, and took no steps to 
cancel the policy, the company is estopped from claiming a forfeiture 
under the policy conditioned upon procurement of other insurance with- 
out consent indorsed. 


Action by Hamilton & Rockfellow, a partnership, on a policy of 
insurance issued by the Home Insurance Company to the plaintiffs 
for the sum of $2,500 on a stock of goods, in Deadwood, Dakota 


Decision rendered, March 56, 1888.—From Southwestern Reporter. 
VOL. X VIII.—6. 
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Territory. The policy took effect from the 6th of July, 1880. The 
petition avers that the defendant is an insurance company and cor- 
poration acting under and by virtue of the laws of the State of 
Ohio, having a general agent in the State of Missouri, resident at 
St. Louis; then declares on the policy; alleges a loss by fire on the 
18th of January, 1881, proofs of loss furnished February 23d next 
thereafter; and prays damages, etc. The answer of the company 
avers ‘‘that on the 6th of July, 1880, at Deadwood, plaintiffs, by 
their agent, L. C. Miller, applied to defendant for insurance, as in 
the petition mentioned, and defendant accepted the application, and 
delivered the policy sued on, which is made a part of the answer, 
and says, by the express terms of the policy, it was agreed that if 
the assured should then have or thereafter make any other insur- 
ance on the property, without notice to and consent of the defend- 
ant, in writing, indorsed thereon, the policy should be null and void; 
and if any policy had been procured by any person or persons other 
than the duly-appointed and authorized agent of the company, such 
person should be deemed to be the agent of the assured. The an- 
swer then avers that, at the time last aforesaid, the plaintiffs, by 
their agent, Miller, gave defendant notice that the goods were in- 
sured against loss and damage by fire, by the Home Insurance Com- 
pany; that the terms and amounts were as have been before stated; 
and that the defendant consented to the said last-mentioned insur- 
ance, and indorsed their consent on the policy.” The answer then 
further alleged that at the time the said policy of insurance was 
effected plaintiffs had policies on the same stock of goods in other 
insurance companies, of which defendant was given no notice, and 
that afterwards, on the 28th day of July, 1880, the plaintiffs, by 
their agent, Miller, and without notice to defendant, effected other 
policies of insurance in other companies upon the same stock of 
goods, etc. The reply of the plaintiffs suitably put in issue the 
material allegations of the answer, and, the cause being tried, re- 
sulted in a verdict for the plaintiffs in the sum of $2,756.16. The 
present cause, consolidated with that of the same plaintiffs against 
the Aurora Fire Insurance Company, was tried before Hon. Amos 
M. Thayer, and resulted also in a verdict for the plaintiffs in the 
sum of $1,653.70, Both of these causes went on appeal to the St. 
Louis Court of Appeals, where the judgments of the circuit court 
were reversed, and from the judgment in the former case the plaint- 
iffs have appealed to this court. Among the general provisions of 
the policy in question was this one:— 
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It is further agreed that if this policy has been procured by any person or 
persons other than the duly-appointed and authorized agent of this company, 
such person or persons shall be deemed the agent of the assured, and not of 
this company. This company shall not be liable by virtue of this policy, or 
any renewal thereof, unless the premium be actually paid to the company. 

Among the conditions upon which the policy should become void 
was this:— 

If the assured shall have or hereafter make any other insurance on the prop- 
erty herein insured, or any part thereof, without notice to or consent of this 
company, in writing hereon. 

A slip was attached to the policy as forming a part of same, dated 
July 6, 1880, was signed, “J. B. Bennett, General Agent,” and the 
policy was authorized to be countersigned by the duly-authorized 
agent, and was countersigned, “J. B. Bennett, General Agent.” 
Bennett was the general agent of defendant, and resided in St. 
Louis. He had authority to write, countersign, and issue policies, 
and appoint local agents. Hamilton, one of the plaintiffs, testified 
in substance that “he was a resident of Deadwood, Dakota; a mer- 
chant. He testified to the policy of $1,500 in the Aurora, which he 
says he obtained from L. C. Miller, insurance agent at Deadwood; 
that Miller solicited the plaintiffs for insurance. Plaintiffs told him 
to place four thousand dollars in some good companies, and he 
(Miller) brought the plaintiffs the policies of $2,500 in the Home, 
and $1,500 in the Aurora. The subject matter of insurance was 
their stock of merchandise in their store at Deadwood. They took 
other insurance subsequent to the policy sued on; procured the 
subsequent insurance of L. C. Miller, agent of the companies. It 
was at his solicitation, and not plaintiffs. It was at different 
dates,—one on the 21st of July, probably, for $500; one in October; 
and one in December. The one that went on in October was to 
take the place of the thousand that was already on in this defend- 
ant. It had been in the Liverpool & London & Globe, and we put it 
in the Springfield. There was insurance of a thousand dollars on 
the stock when we took the insurance in the defendant company. 

Vhen Mr. Miller brought the policies, we read them over, and 
noticed that they did not mention the fact of our having the thou- 
sand dollars in the Liverpool & London & Globe, and we called his 
attention to it. He said it didn’t make any difference as long as he 
was the agent for both companies or for all the companies, and the 
policies came through him. Mr. Miller, of whom we obtained the 
insurance of the defendant company, was the same Miller of whom 
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we afterwards obtained the insurance in the Springfield Insurance 
Company, and the other companies that witness refers to. The 
goods insured were totally destroyed by fire on the 18th of January, 
1881. The value placed on the stock was about $11,000.” The 
Miller who is referred to in the answer of defendant deposed in 
behalf of plaintiffs as follows:— 


Residence, Deadwood. Age, 48. Occupation, insurance agent. Had been 
agent for five years. Got Hamilton & Rockfellow, the plaintiffs, their insur- 
ance from Mr. J. B. Bennett, at St. Louis, who was the general agent for 
numerous companies; this among the others. Solicited insurance from Hamil- 
ton & Rockfellow, and my order to Mr. Bennett was in one order for four 
thousand dollars, written on a blank, I think, without any name of particular 
company. Ifit was any, it was the Home. If it was on the printed blank 
that he furnished, it was the Home of Ohio. Sent the order off, and, instead 
of being one policy, they sent two,—one of the Home for $2,500, and one in 
the Aurora of Cincinnati for $1,500. At the time of issuing this insurance 
to plaintiffs of the defendant company, and in taking the application, I had 
notice of other insurance, and put on the blank to that effect; that there 
was other insurance in the Liverpool & London & Globe,—just how much, 
now, I couldn’t say, but the application will show. I had taken the policy 
of the Liverpool & London & Globe, and it was in force at the time. Sub- 
sequently, issued policies in other companies upon the stock of goods. Re- 
newed the Liverpool & London & Globe Insurance Company’s policy in 
the Springfield, if I recollect right; and they had a small policy, in addition, 
in the Watertown Company of New York, if I recollect right; $1,500 in still 
another. At the time of issuing these policies, I considered myself the agent 
of the Home of Ohio, and with authority from Mr. Bennett to write any in- 
surance, take any application I thought best, for any amount, and he would 
furnish the policies in some first-class company; that was my arrangement 
with him. Under this arrangement, obtained the Aurora policy, which Mr. 
Bennett forwarded to me. There was a good deal of insurance I obtained in 
Dakota, in this district, for that company, the Aurora. All the insurance of 
which I have spoken, taken subsequently by Hamilton & Rockfellow, in the 
Watertown Mechanics’ & Traders’, and Springfield, was taken through me, 
as agent. I either wrote it, or got it for them. Was acting as agent for the 
insurance companies in that capacity. Always took my commissions or com- 
pensation for my services out of the premium, before returning the premium. 
That is the rule and custom for all insurance agents,—to take out his com- 
mission, and send the balance to the company. The particular policy was 
paid for by the plaintiffs, and the money was forwarded to J. B. Bennett at 
St. Louis. Mr. Bennett was acting as general agent for several companies, and 
this, among the balance, as general agent. Don’t know how large a section 
’ of the country; don’t know whether he had any limit to his district. 


Further on, the deposition of this witness discloses that he had 
authority from Bennett to make out applications generally upon 
printed blanks furnished him by Bennett, and that these applica- 
tions would be directed to the Home; that witness would write 





1839. | Hamilton et al. vs. Home Ins. Co. 85 


more than the Home would take, and Bennett would distribute the 
residue among such first-class companies as he might select, and 
issued policies accordingly. And Bennett authorized witness to 
bind the companies from the date of application, while the applica- 
tions and policies were in transit. This witness also disclosed that 
through him some thirty or forty policies in the Home Insurance 
Company were obt.ined by him through Bennett; that witness was 
acting as the agent of that company, under authority from Bennett, 
who furnished him with daily reports, printed envelopes, but no 
policies; that witness sent to Bennett his daily reports, and he 
divided those reports very frequently, and most always, issuing 
‘some in particular companies where the orders were large; and that 
it was one of these blank daily reports that witness used concerning 
the policy in controversy, and sent it on to Bennett. This witness 
also produced some letters and circulars sent to him by Bennett. 
They are as follows:— 
J.B. BENNETT, GENERAL AGENT, NO. 14 INSURANCE BUILDING, SIXTH AND 
Locust STREETS. 
Sr. Louis, Missourt, June 11, 1820. 

Mr. L. C. Miller, Esq., Deadwood, D.T. DEAR Str:—We are in receipt of 
your application for the agency of the Home of Ohio. Our supplies are being 
prepared, and as soon as finished we will be ready to appoint our agents. 
Until then we will issue policies here, allowing you the usual commission of 
15 per cent. We have facilities for placing lines in first-class companies, and 
are prepared to accommodate you to any extent, and will be pleased at all 
times to hear from you. 

Yours, truly, J. B. BENNETT, G. Agent. 


A printed circular on which was printed with a stamp the name 
of the “Home Insurance Company, Ohio, J. B. Bennett, General 
Agent,” on each side of the words, “La Caisse Generale,” which had 
been erased, and the circular was dated June 11, 1880, addressed to 
L. C. Miller, Esq., Agent Home Insurance Company, at Deadwood, 
Dakota Territory. It is stated upon what principles the company 
did business in the following words:— _ 


DEAR SiR :—We transact business upon sound and enduring principles, pay 
fair losses promptly and pleasantly, appreciate and second the efforts of our 
agents heartily, and ask proper concert on their part, so as to promote the 
best interests of all concerned in the agency now intrusted to your care ; there- 
fore, compliance with the following instructions and rules is confidently ex- 
pected. 


Then foilows requirements as to monthly reports, risks, rates, etc., 


and is signed :— 
Respectfully, J. B. BENNETT, General Agent 
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J. B. BENNETT, GENERAL AGENT. No. 11, N. W. CORNER OF SIXTH AND 
Locust STREETS. 

St. Louis, Missourt, JUNE 1, 1830. 
L. C. Miller, Esq., Deadwood, D. T. :—Should you need any surplus lines of 
insurance placed, or have any desirable business you want insured in solid 
companies, at fair rates, pleased send me application with the written form of 
policy, and I will promptly send you policies for same, allowing you custom- 
ary commissions. An extensive experience of over thirty years enables me to 
so appreciate the growing requirements of this business to agents and others 
concerned as to frequently render just the assistance needed in promoting de 
sirable insurance transactions in a satisfactory manner. If you avail your- 
self freely of this offer, you can make it a valuable auxiliary to your agency 
by securing better lines, and controlling more custom, with less competition, 

labor, and responsibility to yourself. Soliciting your orders, I remain, 
Yours, truly, J. B. BENNETT 


A letter from J. B. Bennett, October 2, 1880, to L. C. Miller, Dead- 
wood, Dakota Territory, in which he says :— 


In reply to your favor of the 27th inst., I can fill your orders for the Water- 
town Insurance Company to your satisfaction. ‘There is no occasion for differ- 
ent arrangements. You can make the risk binding from your mailing orders, 
or from any subsequent date desired. I will allow you the policy fees when 
you collect the same; also 15 per cent commission, and can also accept any 
outside business you recommend,—in fact. do it better and more satisfactory 
every way than to have your D. T. reports come under the criticism of some 
clerk at main office, as much of the business of fire insurance is done east of 
the Missouri. 


The witness also produced another letter, which is worthy of 
preservation; it is dated: “St. Louis, Missouri, October, 26, 1880. 
L. C. Miller, Deadwood, D. T.” It proposes to give him (Miller) 
a few items that may benefit him. It commences with the 
proposition that :— 


All desire to be law-abiding citizens, but that statutes are of different de- 
grees of importance. Some are against passing bank notes of small size; yet 
the public take all the one-dollar bills offered them. That the State controls 
all the corporations,—that is the legal theory,—and a corporation cannot 
operate beyond its jurisdiction, unless permitted to do so. But the necessity 
of trade modifies this. Under the individual rights given to every citizen of 
the United States, a citizen has the individual constitutional right to buy and 
sell with great freedom. He can buy his insurance just where he wants to, 
and he can do this by his agent or attorney. So, merchants in large cities are 
compelled to cross State lines for insurance risks for large amounts, that are 
placed this way from all important cities, and by the most sensible and re- 
sponsible agents ; and an insurance agent should understand how to do this 
without running against the legal stumps. Many of the insurance statutes 
are mere forms and fees, embarrassing to legitimate business. The main thing 
to do is to get a good contract, and a policy in a responsible company, for one 
hundred cents on the dollar for fair losses, The whole matter turns on whose 





1889. | Hamilton et al. vs. Home Ins. Co. 87 


agent the broker is. If heis the agent of the applicant, he can deal with 
whomsoever and wheresoever he desires. To put this at rest, I have a simple 
form. (See the last line of the blank inclosed.) You will be careful not to 
make any record as agent for the insurance company, so as not to give any 
hold for any rivals or maliciously disposed persons to make trouble. As an 
agent of a foreign insurance company you can do nothing, except you go 
through several forms and pay the fees ; but as a citizen of the United States, 
in your individual right, you can act for any party who desires you to obtain 
their insurance for them, untrammeled. You are the agent of such parties 
and no State law can limit the citizen’s rights in such matters. 
Yours, truly, J. B. BENNETT, G. Agent. 


The witness also testified that, before his appointment as agent, 
he received a circular letter from Bennett, marked “ Exhibit F,” 
which is as follows:— 

General Agency Department, Home Insurance Company of Columbus, Ohio, 
Incorporated 1864. Losses paid, $2,888,874.51. J.P. Hall, President; R. 
S. Brown, V. P.; H. M. Henderson, Secy.; C. G. Shepherd, Asst. Secy.; 
F. C. Sessions, Treasurer; J. B. Bennett, General Agent. 

The Home Insurance Company of Ohio, with sixteen years’ experience, 
having paid $2,888,874.51 for losses, and $199,126.60 for dividends, with gross 
assets and security for policy-holders on 1st January, 1880, of $511,262.44, 
deeming present time and circumstances favorable for prudently extending 
its agency business, is fully prepared to do so in the right way, when proper 
parties and opportunities present themselves, Address J. B. Bennett, St. 
Louis, Mo., who will give special and prompt attention to such matters for 
the ‘‘ Home of Ohio.” Herewith you have blank for agency application. 

Yours, truly, J. B. BENNETT. 

To sustain the issues on its behalf, the defendant introduced evi- 
dence as follows: A letter from L. C. Miller to Bennett, dated June 
30, 1880, inclosing the application of Hamilton & Rockfellow for in- 
surance on the property as before stated, for $4,000, at 5 per cent 
premium, $200, dated June 30, 1880, H. & R., applicants, per Miller. 
“Questions on the opposite side must be fully answered by appli- 
cant. L.C. Miller.” “Commercial Insurance Company, California. 
* * * Applicants must answer the following questions,” etc.: “Ques- 
tion 11. What other insurance in any company, and in what com- 
pany?” There are twenty-seven of these questions; some answered, 
and some not. There is no signature by applicants. At the foot it 
is signed “L. 0. Miller.” The deposition of J. B. Bennett, the gen- 
eral agent of defendant, was also read in behalf of the defendant, in 
which he states that he was the general agent of defendant at the 
time indicated. Was not general agent of the Aurora Insurance 
Company, speaking in technical insurance parlance; not agent for 
Merchants & Traders’; nor the Watertown, but writing policies for 
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the Watertown to some extent, for Dakota Territory, not as general 
agent, but rather as “local agent at large.” Received application 
from L. C. Miller, and wrote policy for Hamilton & Rockfellow. 
Application written on form of Commercial Insurance Company. 
He denies that he received any notice of other insurance from Miller 
until after proofs of loss on their claims had been made; denies 
that he ever appointed him as agent; says that “Mr. Miller was 
the same as any other citizen that might be engaged in the business 
of insurance;” that “Mr. Miller’s powers were to pay premiums 
over for policies sent to him, or to return the policies within a rea- 
sonable time;” that “Mr. Miller never had any agency, as we under- 
stand the term in insurance.” He says: “As a general agent, I 
have full power with the Home Insurance Company to appoint 
agents, and supply them with the documents, give them instruc- 
tions, estimate losses, settle and pay the same, and was the full gen- 
eral agent and representative of said corporation.” He states that 
he solicited from Miller an insurance correspondence; that, if he 
would send him proper applications, he would place risks for him, 
allowing the usual brokerage; that “this arrangement was more 
particularly with the La Caisse Generale Insurance Association of 
Paris, and had nothing to do with the Aurora or Home Insurance 
Companies, or the several other insurance companies I represented.” 
And he further says in regard to the policy in question that “all 
connection with the matter closed when the policy was delivered by 
Miller.” It is shown, however, in Miller’s deposition that he was 
present at the fire, telegraphed Bennett of the loss, also wrote him 
a full account of the fire, and gave particulars of the loss, and, in 
response to his letter, received one in a few days from Bennett, 
signed as general agent, acknowledging receipt of telegram and let- 
ter, and which concludes by saying: “Please give us the facts in 
the case early. We note that H. & R. did not stand well financially. 
What was the cause of the fire? Please give us a proper under- 
standing about and of the nature of the accident and the whole 
case, so far as you can do so,” etc. On cross-examination, Bennett 
denied that the blank attached to the deposition of Miller, pur- 
porting to be an application to Bennett as general agent at St. 
Louis, was ever received from Miller; also denied that he ever sent 
such a blank in the case; then admitted that he did send him such 
a blank. Bennett then admitted that all the exhibits, letters, and 
circulars Miller had offered in evidence were genuine; stated that 
he was the general agent of the La Caisse Generale Insurance Com- 
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pany, that the form produced is that of the latter company, and not 
of the Home, and that that name was merely stamped on in the 
office of witness as an advertisement. He also admitted that 
Exhibit F, already set forth, was a special circular of the Home 
Insurance Company. 


Nosre & Orrick, for Appellant. 


SHERWoopD, J. 

(After stating the facts as above). The evidence in this cause 
has been set out at large in the foregoing statement, which ac- 
companies this opinion, because the sole ground upon which the 
judgment of the circuit court was reversed by the St. Louis Court 
of Appeals was that there was no evidence to show that Miller was 
the agent of the Home Insurance Company. It seems to me that 
there is ample evidence of that fact all through this record, extend- 
ing from the inception of the agency down till the occurrence of the 
loss; and even when the loss occurred Miller acts as an agent should, 
—advises his principal of the loss by telegraph, writes him full par- 
ticulars by mail, and receives the usual reply in such cases from 
Bennett. If, as the latter swears, “all connection with the matter 
closed when the policy was delivered by Miller,” it seems strange 
beyond belief that a mere stranger should so interest himself in the 
loss as Miller did. The court of appeals seems to have overlooked 
the significant manner in which the printed circular of June 11, 
1880, was addressed to L. C. Miller, Esq., “ Agent of Home Insur- 
ance Company at Deadwood, D. T.;” that it refers to the “agency 
now intrusted to your care,” and contains full and explicit instruc- 
tions as to the method of procedure in taking risks, writing policies, 
making reports, etc., and that it is signed by Bennett as general 
agent; nor that this circular was received by Miller in response to 
his application for such an agency. Nor does the court of appeals 
seem to have considered many other cogent facts with which this 
record abounds, tending very strongly to show, not only that an 
agency existed in and had been conferred upon Miller, in pursuance 
of his request, but that he was in the constant exercise of that 
agency for months; that it assumed, indeed, a frequentative form, 
and resulted in much profitable business being sent by Miller in his 
capacity of agent, to his principal. With such a mass of relevant 
and direct testimony before them, it is difficult to see how the jury 
in this cause could have found otherwise than they did. The trial 
court was therefore entirely correct in giving the following instruc- 
tions: (1). If the jurors believe that J. B. Bennett, the general 
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agent of the Home Insurance Company, mailed to one L. C. Miller, 
at Deadwood, Dakota Territory, the printed circular maked ‘ Exhibit 
F,’ attached to the deposition of said Miller, which has been read in 
evidence; that thereafter said Miller applied for the agency of the 
Home Insurance Company to said Bennett, and thereupon said 
Bennett wrote and mailed to said Miller the letter of June 11, 1880, 
which has also been read in evidence, and at the same time inclosed 
the printed circular of instructions dated June 11, 1880, addressed 
to L. C. Miller, agent Home Insurance Company, Deadwood, D. T., 
which has also been read in evidence; and if you also believe that 
said Miller thereupon, and for a period of several months thereafter, 
solicited insurance for and on behalf of the Home Insurance Com- 
pany at Deadwood, Dakota Territory, with the knowledge of said 
Bennett, and received applications for insurance, and forwarded 
them to said Bennett, and secured policies from said Bennett 
written by the Home Insurance Company, and delivered the same to 
parties assured, and collected premiums thereon, and was paid by 
said Bennett for his services a commission of 15 per centum out of 
the premiums so collected,—then, as a matter of law the court in- 
structs you that such facts (if you find them to exist) constituted 
the said Miller the agent of the Home Insurance Company for the 
transaction of its business at Deadwood, Dakota Territory, as long 
as such dealings continued.” That instruction is a very happy and 
concise embodiment of the evidence adduced on behalf of the 
plaintiffs. Ifevidence tending to prove certain facts to exist be 
introduced, it is perfectly competent for the court to instruct the 
jury that if they find the existence of such facts, the law arising on 
the facts thus found is as stated in the instruction: Thomp. Charg. 
Jur., § 10; Davis vs. Davis, 7 Har. & J., 36; Clarke’s Adm’r vs- 
Marriott’s Adm’r, 9 Gill, 331. 

Taking the agency of Miller as established, it results that if he, as 
such agent, had notice of other insurance, and took no steps to can- 
cel the policy in suit, then the fact of such other insurance would 
constitute no defense to plaintiffs’ action on that policy; and this, 
upon the familiar principle that notice to the agent is notice to his 
principal, and what the agent waives the principal cannot afterwards 
insist upon. And, in cases of insurance, if an agent, when notified 
of further insurance, gives verbal assent, or makes no objection, his 
principal cannot afterwards, when sued on the policy, make the 
point that other or further insurance was not indorsed upon the 
policy. In such circumstances, failure of literal compliance with 
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the stipulation in the policy will not be allowed to work a forfeit- 
ure, and the company is held estopped’ from making such a claim. 
This is the decided tendency of modern adjudication: May, Ins. 
§ 370. And this has been the rule laid down in this court on sev- 
eral occasions: Hayward vs. Insurance Co., 52 Mo., 181; Pelking- 
ton vs. Insurance Co., 55 Mo., 172; Baile vs. Insurance Co., 73 Mo. 
371. See, also, Breckinridge vs. Insurance Co., 87 Mo., 62. The 
principle here announced is very well expressed in the second in- 
struction given at the instance of the plaintiffs, as follows: “ (2) 
If the jurors believe and find that on July 28, 1880, November 8, 
1880, and November 24, 1880, said L. C. Miller, referred to in in- 
struction No. 1, was acting for the Home Insurance Company, at 
Deadwood, D. T., in the transaction of its insurance business; and 
that said L. C. Miller had notice of the insurance and delivery on 
those days to plaintiffs of the three insurance policies read in evi- 
dence, issued by the Mechanics’ & Traders’ Fire Insurance Com- 
pany, and by the Springfield Fire & Marine Insurance Company, 
and by the Watertown Fire Insurance Company; and that said 
L. C. Miller made no objection to the issuance of said policies’ to 
plaintiffs, and took no steps to cancel the policy of the Home In- 
surance Company previously issued, and now in suit,—then the court 
instructs you that the issuance to, and the receipt by plaintiffs of, said 
three last-mentioned policies, issued subsequent to July 6, 1880, is 
no defense to this action, and the jury will so find.” It is unneces- 
sary to notice the instructions given on behalf of the defendant, 
further than to say that they fairly present, with the modifications 
made by the trial court, the theory of the defense. After careful 
perusal of the whole evidence in this cause, I am persuaded that the 
effort of the defendant company was so to-arrange matters as to de- 
rive all the benefits arising from the business of insuring property, 
while endeavoring to shirk many of the burdens and disadvantages 
incident thereto. 

The judgment of the court of appeals is reversed, and the cause 
remanded to that court, and the judgment of the circuit court 
affirmed, with directions to the court of appeals to enter a judgment 
of affirmance. All concur, except Ray, J., absent. 
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SUPREME COURT OF ALABAMA. 


KATE McDONNELL er at. 
Us. 
ALABAMA GOLD LIFE INS. CO. er au.* 


Provisions in the Alabama constitution of 1888 that stockholders of corpora- 
tions shall be liable for dues from the corporation to the amount of stock 
owned by them and in the code of 1867, that they shall be liable to the 
extent of their stock, impose a liability equal to and in addition to the 
amount of their steck, and not simply a liability for unpaid stock. 


In the absence of statutory limitations, recovery may be had from such stock- 
holders by all creditors without first exhausting the corporate assets. 


Held, That claims of life policy-holders are ‘“‘dues’’ from the corporation 
within the intendment of the statute, when arising from the failure of 
the corporation to carry out its contracts through insolvency. The meas- 
ure of such dues or damages is the surrender value of the policy computed 
on the American tables of mortality. 


Such personal liability of stockholders accrues at the time of dissolution as 
evidenced by insolvency and abandonment of business. 


Stockholders who have held themselves out as a cbrporate body cannot allege 
illegal organization te defeat such claims. 

A subsequent repeal of the law enforcing personal liability is not retroactive 
as to contracts entered into prior to the repeal, but affects subsequent 
contracts. 


A policy issued under the original law, was in conformity to its terms surren- 
dered for a paid-up pelicy after the repeal. 

Held, That there was no nevationa, the contract was continuous and the per- 
sonal-liability statute applied to it. 


Bill in equity to subject stockholders of insurance company to per- 
sonal liability on a policy granted by said company. 


J. Lirrte Suira, for Appellants. 


Overatt & Bestor and F. G. Brompere, Contra. 
SoMERVILLE, J. 


The bill is filed by certain policy-holders against the defendant 
corporation, which is an insolvent life insurance company, and 
against co-defendant stockholders owning shares in the company on 
October 8th, 1886, the date of its dissolution, as manifested by the 


* Decision rendered, December 5, 1888. 
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making, on that day, of a general assignment for the benefit of 
creditors. The complainants claim to be creditors of the company 
in presenti, and seek to subject the stockholders to a personal lia- 
bility in sums respectively equal to the amount of their stock, and 
additional to such stock, under the provisions of the constitution 
and laws of Alabama which were of force at the time the company 
was organized, in the year 1868. 

It is claimed that this personal or individual liability arises sever- 
ally under the constitution of 1868, and under the code of 1867. 
The provisions of that constitution, relied on as applicable, are sec- 
tions 2 and 3 of Article 13, which read as follows: — 

“2. Dues from corporations shall be secured by such individual 
liabilities of the corporators or other means as may be prescribed 
by law.” 

“3. Each stockholder in any comporation shall be liable to the 
amount of his stock held or owned by him.” 

Section 1760 of the Revised Code of 1867, identical in 1 language 
with section 1478 of the Code of 1852, is in the following words:— 

“§ 1760. The stockholders of any such corporation are liable for all 
debts due by it, at the time of its dissolution, to the extent of their 
stock.” This section is made applicable to life insurance companies 
by the act approved August 6, 1868 (Acts 1868 p. 16), which pur- 
ports to amend section 1755 of the Code of 1867, provided such 
amendatory act be sustained as constitional. 

The errors and cross-errors assigned are based on the rulings of 
the chancellor on the demurrers to the bill, all of which were over- 
ruled except those making objection to the paid-up policy of Mrs. 
McDonnell as one not imposing any personal liability on the stock- 
holders. This paid up policy was issued after December 5, 1875, 
when the present constitution went into effect with its accompany- 
ing provision that “in no case shall any stockholder be individually 
liable otherwise than for the unpaid stock owned by him or her:” 
Const. 1875, Art. 14, §8; Code, 1876, § 2023. Her original policy was, 
however, issued on February 23, 1870, while the constitution of 1868 
and § 1760 of the Code of 1867 were in force: 

We proceed to consider seriatim the various objections to the 
equity of the bill, as suggested in the demurrers, and presented on 
argument. . 

1. It is first urged by counsel that neither the phrase “shall be 
liable to the amount of stock held or owned by him,” as used in the 
Constitution of 1868, nor that used in the Code of 1867 (§ 1760) liable 
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“to the extent of their stock” can be properly construed to mean, 
liable for such amount additional to, or over and above their stock; 
but that these phrases mean nothing more than that stockholders of 
corporations shall be personally liable to creditors for unpaid sub- 
scriptions of stock. [tis enough to say that this contention is set- 
tled against the cross-appellants by the past decisions of this court, 
which hold that these laws were intentionally framed for the express 
purpose of imposing a personal or individual liability on corporate 
stockholders, not only to the extent of their unpaid stock, but for an 
additional sum equal to the amount of such stock, enforceable by a 
bill in equity for the equal benefit of the creditors on the dissolu- 
tion of the corporation: Smith vs. Huckabee, 53 Ala., 191; Spence 
vs. Shepard 57 Ala., 598; Cen. Agr. & Mach. Ass’n vs. Ala. Gold 
Life Ins. Co., 70 Ala. 120. Laws having in view a like purpose, of 
securing the public against extravagent speculations and incautious 
enterprises on the part of bodies corporate, have Jong prevailed in 
this State, and in many other States of the Union. The language of 
these foreign statutes is, in many cases, quite similar to our own, 
and a like construction has been placed upon them by the highest 
courts of the several States enacting them: Briggs vs. Ronniman, 8 
Cow., 387; s. c. 18 Amer. Dec., 454; Hawthorne vs. Calef, 2 Wall., 10; 
Cook on Stock and Stockholders, § 215, note 2; Terry vs. Tubman, 
92 U.S., 156. 

2. It is expressly provided, in some of these statutes, that the per- 
sonal liabilities of stockholders for this additional amount shall 
arise only after a recovery by the creditor of a judgment against the 
corporation and an exhaustion of his legal remedy by a return of no 
property found. The remedy, in other words, is there conferred 
only on judgment creditors after exhausting the corporate assets. 
It is manifest that under neither the provisions of the constitution 
nor those of the statute, under consideration, is any such limitation 
established; and not being so restricted, the remedy must be con- 
strued as being conferred on all creditors, including those who have 
no lien, or whuse claims are evidenced by simple contract. The as- 
signment of demurrer based on this ground was properly overruled: 
Spence vs. Shepard, 57 Ala., 598; Con. A. & M. Ass’n vs. Ala. Gold 
Life Ins. Co., 70 Ala., 120. 

3. It is further contended that the claims of policy-holders in 
life, like those of the complainants, do not come within the class of 
demands intended to be secured by this additional liability—that 
they are not “dues” from the corporation within the meaning of 
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the Constitution of 1868, nor “ debts due” by it within the intention 
of the statute, and that for this reason the bill is wanting in equity. 
Laws of this peculiar kind have been held by some courts to be re- 
medial, and, therefore, to be liberally construed. By others they 
have been construed strictly as in derogation of the common law. 
The true principle, sustained by the sounder reason, in our judg- 
ment, is, that they should be construed neither liberally nor strictly, 
but reasonably so as to carry out the clear purpose and policy for 
which they are enacted: Thompson on Liability of Stock h. See. 
53; Freeland vs. McCullough, 43 Amer. Dec. note on p. 696-7. It 
is accordingly the opinion of the court that the claims of the com- 
plainants, growing out of the insolvency of the defendant, and the 
repudiation of its duty to carry the policies by a discontinuance of 
its business, are debts due in presenti upon the dissolution of the 
corporation, and, as such, fall within the intention of the law. 
There is in this case a manifest and total breach of contract by the 
company in its failure to carry on the business of life insurance. 
This breach has resulted in damage to all persons holding policies, 
for which an immediate action will lie. These damages, moreover, 
are liquidated, being capable of the most accurate and certain math- 
ematical ascertainment. The legal measure of such damages is 
the surrender of equitable value of the policy, calculated on the 
basis of the “ American Tables of Mortality,” which are now the or- 
thodox standard throughout the United States and Canada, and of 
which judicial notice will be taken by the courts. The data of age, 
premiums paid, and the date of the policy, being given, this value 
becomes certain and fixed, and, we repeat, the policy-holder becomes 
a creditor of the company with the right to sue for such value in- 
stanter upon its dissolution: People vs. Security Life Ins. Co., 78 
N. Y., 114; s. c. 34 Amer. Rep., 522; New York Life Ins. Co. vs. Sta- 
tham, 94 U. S., 24; McCall vs. Phoenix Mut. Life Ins. Co., 9 W. Va., 
‘237; s. ¢., 27 Amer. Rep., 558; Day vs. Conn. General Ins. Co., 45 
Conn., 430; s. c. 29 Amer. Rep., 813; Gordon vs. Tweedy, 74 Ala., 
232; s. c. 49 Amer. Rep., 813. And the claim is none the less a 
“debt due,” within the purpose and intent of the law, because it 
was, at the time the policy was taken out, payable on a future con- 
tingency. It was, nevertheless, debitum in presenti, solvendu in 
futuro; having in its composition no element of tort. United States 
vs. State Bank of North Carolina, 6 Peters 36; Tean vs. Ward, 65 
Ala., 33; Cable vs. McCune, 26 Mo., 371; s. c. 72 Amer. Dec., 214; 
Carver vs. Bruintree Manfg. Co., 8 Story, 432. 
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4, The pivotal period fixed by the statute for the accrual of this 
personal liability is for those debts due at the time of the dissolu- 
tion of the corporation: Code, 1867, § 1760. That the defendant 
corporation was dissolved, within the meaning of this statute, by 
the assignment made by it for the benefit of creditors in October 
1886, and by its entire cessation of business there can be no doubt. 
A practical, and not a judicially adjudged dissolution is what the 
statute contemplates. This is evidenced by insolvency, and the 
turning of the corporate assets over to a trustee for distribution 
among creditors, followed by a complete abandonment of the bus- 
iness for which the company was organized. The authorities, both 
in this and other States, are so full on this point as to render any 
lengthy discussion of it unnecessary: Cent. Agr. & Mech. Ass’n. vs. 
Ala. Gold Life Ins. Co., 70 Ala., 120; Slee. vs. Bloom, 19 John., 456; 
s. c. 10 Amer. Dec., 278; Briggs vs. Penniman, 8 Cow., 387; s. c. 
18 Amer. Dec., 455; Thomson on Liability of Stockholders, § 267. 

5. The claims in suit not having become due until the dissolution 
of the corporation, on October 8th, 1886, no right of action accrued 
thereon until that day against the stockholders of the company. 
The bill having been filed October 15th, 1886—only seven days 
thereafter—it is palpable that the suit is unaffected by the statute 
of limitations, either of six years, or of any other period. 

6. It is suggested that the defendant corporation, the Alabama 
Gold Life Insurance Company, was never legally organized, there 
being no law, general or special, which authorized the organization 
of lifeinsurance companies in the year 1868. This contention is based 
on the idea that the act approved August 6th, 1868, amendatory of 
section 1755 of the Revised Code of 1867—which adds life insur- 
ance companies to the list of corporations authorized to be formed 
under the general law—is void for repugnancy to section 2 of Arti- 
cle 4, of the constitution of 1868, then in force, which provided that 
“no laws shall be revised or amended unless the new act contain 
the entire act revised, or the section or sections amended.” The 
case of the Tuscaloosa Bridge Co. vs. Olmstead, 41 Ala. 1, is cited in 
support of this view. Whatever merit there may be in this conten- 
tion, a sufficient answer to it is found in the fact that the defend- 
ants, who seek to raise this objection, are estopped from setting up 
the illegality or irregularity of their corporate organization. They 
are stockholders in the company, and have undertaken to organize 
and hold themselves out to the public as such, and as a lawful body 
corporate. They have obtained credit and issued policies on the 
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aith of this representation, whereby they have solemnly affirmed 
the validity of the law, under which they organized, and conse- 
quently the legality of the organization. This was an admission of 
the constitutionality of the amendment now assailed as void, and 
this admission can not be now retracted to the prejudice of those 
who have accepted policies upon the faith of its affirmed validity. 
To repeat in brief: all stockholders, situated as are the defendants 
in this case, must be held estopped to deny constitutionality of the 
law under which they organized, and for eighteen years uninterrupt- 
edly carried on their business: McCarthy vs. Davashe, 89 Ill., 270; 
s. c. 31 Amer. Rep., 83 Cent. Agr. & Mech. Ass’n vs. Ala. Gold Life 
Ins Co., 70 Ala., 121. 

7. It is further argued that the personal liability of stockholders, 
as imposed by the statute, under the Constitution of 1868, was given 
by law, and that it could be taken away by law—that is by the re- 
peal of the law giving it. This repeal was effected on December 
5th, 1875, when the Constitution of 1875 went into effect, section 8, 
of Articke 14, that instrument declaring that “in no case shall any 
stockholder be liable otherwise than for the unpaid stock owned by 
him or her.” Section 2023 of the Code of 1876, enacted to carry 
this clause into effect from abundant caution, provided that while 
stockholders shall be individually liable to the creditors of corpora- 
tions for unpaid stock, “no such stockholder shall be otherwise in- 
dividually liable for any dues or debts, owing by such corporation, 
incurred or contracted after the fifth day of December, A. D. 1875.” 
Code, 1876, § 2023. The question arises, does this repeal retroact 
upon contracts of insurance, made under the old law, so as to de- 
stroy the individual liability of stockholders as to such contracts. 
We might dispose of this point without any discussion on the au- 
thority of Hawthorne vs. Calef (2 Wall. 10) where the precise ques- 
tion arose and was expressly decided in the negative by the Su- 
preme Court of the United States. That case was this: The char- 
ter of a corporation in the State of Maine, granted in the year 1836, 
provided that the property of the individual corporators, should, 
under certain restrictions, be liable for the debts of the corporation 
“to the amount of their stock.” A few months after the debt then 
in suit had been contracted by the corporation, the legislature of 
Maine passed a statute repealing this individual-liability clause of 
the charter. It was argued there, as here, that the liability was 
created by statute and could therefore be taken away by statute.. 


This view was entirely repudiated by the court. It was held, on the 
VOL. XVIII.—7. 
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contrary, that the liability was contractual, not purely statutory 
—that it arose by contract under the provisions of the law as con- 
tained in the company’s charter. It was accordingly held to be 
protected, as a contract, by the clause of the Federal Constitution 
ordaining that “no State shall pass any law impairing the obligation 
of contracts.” 

This is a Federal question, and this decision, involving as it does 
a judicial construction of an important clause in the Constitution of 
the United States, is conclusive on the State courts: State vs. 
Agoe, 83 Ala., 110. But, independently of this consideration, the 
conclusion attained in that case is everywhere supported by the 
great current of judicial authority. The doctrine accordingly is 
generally asserted, that, where a statute imposes upon stockholders 
an individual liability for corporate debts, whether to a limited or 
unlimited extent, this liability enters into the contract of subscrip- 
tion by each stockholder, and forms a part of the security of the 
creditors of the corporation when the debts are contracted, as fully 
as if it had been incorporated in the contract and had been signed 
by the several subscribers for, or transferrees of such stock: Corn- 
ing vs. McCullough, 49 Amer. Dec., note, pp. 308-310; Hodgson vs, 
Cheever, 8 Mo. App., 321; Lowry vs. Inman, 46 N. Y., 119; Cent. 
Agr. & Mech. Ass’n vs. Ala. Gold Life Ins. Co., 70 Ala., 120, supra; 
Edwards vs. Williamson, 70 Ala., 145; Aultman’s Appeal, 98 Penn 
St., 505; Cook on Stockholders, § 119, p. 203. The only respectable 
authority holding the contrary doctrine, which we find, is Coffin vs. 
Rich., 45 Me., 507; s. c. 71 Amer. Dec., 559, decided by the Su- 
preme Court of Maine in the year 1858, which was six years prior to 
the promulgation of Hawthorne vs. Calef (2 Wall. 10) in 1864, where 
a similar decision of the Maine court was pronounced erroneous. 
The view thus contended for by the cross-appellants manifestly can- 
not be sustained. 

The rulings of the chancellor on the demurrer fully accord with 
the foregoing principles, and the cross-assignments of error made in 
this court by the respondents to the bill, based on these rulings, 
must all be overruled. 

8. These principles strictly effect only those policies which were 
ssued prior to December 5th, 1875—the day when the repeal of 
the individual-liability law was effected by the adoption of our pres- 
ent Constitution, with its new provision on this subject. 

One of the policies sued on—that of Mrs. McDonnell—is a paid 
up policy, issued to her on February 22d, 1882, after our present 
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Constitution went into effect. Her original policy, of which, the bill 
alleges, this was a mere continuation, had been issued in February 
23d, 1870, while the individual-liability clause of the statute was in 
force. It is sought to distinguish the principles governing this con- 
tract from those governing original policies issued prior to the re- 
peal of the old law. The chancellor, acting on this view, held that 
the paid up policy of Mrs. McDonnell was a new contract, made un- 
der the influence of a new law, and that it must be governed by the 
provisions of the Constitution of 1875, and of the Code of 1876. 
He decides, in effect, that the paid up policy creates a new debt, in- 
curred or contracted after the fifth of December, 1875, within the 
meaning of section 2023 of the Code of 1876. 

It must be kept in mind that the first or original policy expressly 
provided for its surrender and the issue of the second, or paid up 
policy, “for the value acquired” under the first on certain condi- 
tions. Upon the payment of fourteen annual premiums the assured 
was entitled to a paid up policy for the full amount of $10,000, and, 
upon the payment of any fewer number of premiums, not less than 
two, to a proportionate sum—that is to a new paid up policy for a 
sum bearing the same ratio to ten thousand dollars that the num- 
ber of annual premiums actually paid bears to fourteen—which was 
considered the equitable or surrender value of the policy. This 
election of the assured to take a paid up policy was to be mani- 
fested by giving notice of intention to the company within six 
months after cessation of the policy in consequence of the non-pay- 
ment of any annual premium then due. The stipulation, it will be 
noticed, is, in legal effect, for a continuation of the contract of in- 
surance, between the same debtor and creditor, upon the same con- 
sideration, and, by necessary implication, upon the same conditions, 
only for a less sum, viz: for the value of the policy which was of 
easy and certain mathematical computation. We can perceive noth- 
ing in the terms of the new policy, or the circumstances of its issue 
and acveptance, which indicates an intention of the parties to make 
a new contract discharging or extinguishing the old one. The pol- 
icy itself does not constitute the contract. It is merely the written 
evidence of it. Its surrender, therefore, is not necessarily a surren- 
der of the rights acquired under it. The consideration upon which 
the first, or original policy issued was the representations contained 
in the application for insurance and the premiums. There was no 
other or additional consideration for the second or paid up policy 
No new condition appears in itin any wise detrimental to the 
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company; nor is the one paper in ary sense a higher security than 
the other. No word or clause is used in the latter policy indicating 
any intention to abandon the valuable right acquired under the first 
policy to hold the stockholders individually liable for the payment 
of the amount due on it on a corporate dissolution of the company. 
We have seen above that this right was part and parcel of the con- 
tract of insurance, and cannot be construed to have been abandoned 
except by a new contract made with a mutual intention to dissolve 
the former engagement to which it inhered as if incorporated in it. 
The onus is on the defendants to show that the taking of the new 
policy was in discharge of the contract evidenced by the first policy, 
or that it was a novation, the whole question being one of intention 
to be established by facts: Keel vs. Larkin, 72 Ala., 493; Lee vs. 
Green, 83 Ala., 491; McCrayry vs. Carrington, 35 Ala., 700; Marshall 
vs. Marshall, 42 Ala., 151. A novation, under the rules of the civil 
law, whence the term has been introduced into the modern nomen- 
clature of our common law jurisprudence, was a mode of extinguish- 
ing one obligation by another—the substitution not of a new paper 
or note, but of a new obligation in lieu of an old one, the effect of 
which was to pay, dissolve or otherwise discharge it: 1 Parsons 
Contr. § 217; Butterfield vs. Hartshorn, 26 Amer. Dec., 741; Bon- 
nemer vs. Negrete, 35 Ib., 217. It is observed by Pothier, in his 
treatise on obligations, No. 559, touching this subject: “If, since 
the debt was contracted, a new agreement has taken place between 
the creditor and debtor, by which a longer time of payment has been 
given, or a new place for the payment appointed, or the debtor al- 
lowed the liberty of paying to another person than the creditor, or 
even by which the debtor should have bound himself to pay a 
larger sum or a lesser one, to which the creditor was willing to con- 
fine his demand; in all these cases and the like, according to the 
principle that the novation is not to be presumed, it must be de- 
cided that there has been no novation, and the parties intended 
only to modify, diminish or augment the debt, rather than extin- 
guish it, in order to substitute u new one to it, if they did not ex- 
plain themselves.” It has been accordingly held, under this princi- 
ple, in the State of Louisiana, where the civil law prevails, that 
there is not a novation where an agent has taken notes payable to 
himself for goods sold by him, and afterwards new notes for a longer 
time, but upon the same consideration, are executed by the pur- 
chaser payable to the principle: Hobson vs. Davison’s Lyndie, 8 
Martin, 422; s. c. 138 Amer. Dec., 294. 
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In Ala. Gold Life Ins. Co. vs. Thomas (74 Ala., 578), we held that 
an endorsement on a policy of insurance stipulating for a paid up 
policy, on certain terms, was to be construed in connection with the 
original contract, with all its benefits and burdens, and not as a no- 
vation disembarrassed from the original conditions. A like rule ap- 
plies in the present case. We may very easily test the soundness of 
the contention that a paid up policy, issued on no new considera- 
tion and in pursuance of an express agreement in the original pol- 
icy to issue it, is a novation, operating to extinguish the contract 
evidence by such original policy. As suggested by counsel, sup- 
pose any one assured, after complying with every stipulation im- 
posed on him by the contract of insurance, had applied to the com- 
pany to issue a paid up policy, the application being made in due 
time and form. Upon the refusal of the company it is clear that a 
bill for specific performance would lie to compel the issue and de- 
livery of the policy. Would this be the making of a new contract, 
upon any new consideration or on new conditions? A court of 
chancery would have no jurisdiction to do this. It could not intro- 
duce a new contract, in substitution for, or extinguishment of the 
old one. It could not dissolve the former one, nor expunge any of 
its accessories or incidents. It could only compel the carrying out 
of the contract already agreed on between the parties. And we 
see nothing in the issue of the present paid up policy of Mrs. Mc- 
Donnell essentially different from the suggested case, so far as con- 
cerns the question before us. So if the whole number of premiums, 
fourteen in number, had been paid and the company had voluntarily 
a new policy for the full amount of $10,000, in the words of the old 
one, we can not see that any intention could be inferred to relinquish 
the security afforded to the assured by the individual liability of the 
stockholders, which is an obligation primary and original in its na- 
ture, by the mere fact of the intermediate repeal of the statute creat- 
ing this liability. It is our opinion, that the canceling of the origi- 
nal policy, and the issue of a paid up policy in its stead, pursuant to 
the express agreement to do so, is a mere continuation of the former 
contract of insurance, unaffected by the new law, as promulgated 
by the Constitution of 1875, and the Code of 1876. This substitu- 
tion of one paper for another paper was a change merely in the 
evidence or proof of the contract, as modified in accordance with its 
own original terms. It could not have been intended to release 
the security afforded to policy-holders by the individual liability of 
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stockholders, on the faith of which, it must be presumed, credit was 
largely extended to the company. 

It follows from these views that the chancellor erred in sustaining 
the demurrers of the defendants to the amended bill of the appel- 
lant, Mrs. Kate McDonnell, and others, suing on paid up policies of 
insurance issued since December 5th, 1875; and that he committed 
no error in overruling the other assignments of demurrer. 

The decree will be reversed on the appeal of Mrs. Kate McDon- 
nell and others, and remanded that a decree may be rendered, in 
accordance with the foregoing opinion. The appellees will take 
nothing on their cross-assignments of error, all of which are over- 


ruled. 


SUPREME COURT OF ILLINOIS. 


HAYES et at. 
Us. 


MASSACHUSETTS MUTUAL LIFE INS. CO.* 


In defining the powers of guardians over the personal estate of their wards, 
the statuie of Illinois provides that ‘‘ the guardian shall settle all ac- 
counts of his ward, and demand and sue for, and receive in his own 
name as guardian, all personal property of and demands due the ward; 
or, With the approbation of the court, compound for the same, and give a 
discharge to the debtor upon receiving a fair and just dividend of his 
estate and effects. It was claimed by the company that the insured had 
made false representations in that he used intoxicating liquors to excess. 
The beneficiaries were minors, and their guardian entered into an agree- 
ment with the company to compromise the amount of the insurance which 
was $12,000 for 50 per cent. By the terms of the agreement, the policy 
was surrendered, and a release given to the company of the balance due. 
The beneticiaries subsequently repudiated the action of the guardian and 
brought an action of trover for the wrongful conversion of the policy. 

Held, That the compromise having been made without the approbation of the 
court was unauthorized, and the company was affected with notice of 
its illegalty and was liable in damages for the conversion. 

Held, That the case would have been the same had the beneficiaries been of 
lawful age and themselves consented to compromise since such a release 
is void in the absence of a consideration. 


Held, That the measure of damages is the balance due with interest. 


* Decision, by Shope a, September 27, 1888, 
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SUPREME COURT OF CONNECTICUT. 


NELLIE A. McGURK, Apmrnistratrix, } 


US. y 
METROPOLITAN LIFE INS. CO.* ) 


The policy provided that the insured should not be connected in any capacity 
with the ale, wine or liquor business unless so specified in the application, 
or permission was given signed by the president or secretary, also that 
agents were not authorized to make or alter contracts or waive forfeit- 
ures. The insured stated his occupation in the application simply as 
that of a grocer. In point of fact one portion of his grocery was par- 
titioned off for the sale of liquors. 


Held, That where the application was taken and filled by the assistant super- 
intendent of the company for the district, whose duty, among other things, 
was to instruct the agents, and who had full knowledge of the facts, as 
did the agents who collected the premiums, such knowledge must be 
deemed the knowledge of the company and estops it from setting up a 
violation of the policy. 


Held, That the contract was not void atits inception by reason of the business 
of the insured. 


Held, That evidence of a constructive knowledge of the company regarding 
the business at the time of contracting was admissible to show a waiver 
of the terms of the contract. 


S. Sperry, for Plaintiff. 
T. M. Matrsre and W. W. Prart, for Defendants. 


Park, C. J. 

This action is based upon a policy of life insurance, issued by the 
defendants upon the life of one William McGurk. 

At the time application was made for the policy, and when it was 
issued, and during all the remaining life of McGurk, he was car ‘y- 
ing on the business of a grocer, and at the same time was engag ed 
in selling wines and spiritous liquors at retail, in one part of his 
grocery establishment, separated from the remainder by a wooden 
partition. In his application for the policy he stated, in answer to 
a question regarding his business, that his “occupation was that of 
a grocer.” No other or fuller answer was given to the question. 

"* Opinion filed, December 1888. 
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He further declared that the statements he had made in his appli- 
cation were “strictly correct and wholly true; and that they might 
form the basis and become a part of the contract of insurance, if 
one should be issued.” The policy counted upon these statements, 
and they formed a part of the consideration of the contract. 

In one clause of the policy it is stated that 

The person, upon whose life this policy is issued, shal] not be connected in 
capacity with the ale, wine or liquor business, unless so specified in the appli- 
cation heretofore referred to, or unless permission be given by permit, signed 
by the president or secretary. 

In another clause of the policy it is stated that 

Agents are not authorized to make, alter or discharge contracts, or waive 
forfeitures, or receive premiums on policies in arrears, after the time allowed 
by the regulations of the company. 

On the trial of the cause in the court below, the plaintiff offered 
evidence to prove, and claimed that he had proved, that the appli- 
cation of McGurk, was taken and filled out by one Curtis, who was 
the assistant superintendent of the defendants in the district where 
the insured resided; that it was taken in the room where the in- 
sured kept his liquors, that while it was being done the insured sold 
liquors to divers persons in the presence and with the knowledge of 
Curtis, who likewise drank liquor there at the time; that another 
agent of the defendants, who performed the duty of collecting pre- 
miums of insured persons, and who afterwards collected weekly 
premiums of McGurk during nine successive weeks next after the is- 
suing of the policy, was also present at the taking of the application 
and saw McGurk selling liquors; that two other agents of the de- 
fendants, who collected premiums of the insured, knew that he was 
engaged in the business of selling groceries and spiritous liquors, 
and one of them drank such liquor there, but they knew nothing 
concerning the statements in the application; and that Curtis de- 
livered the policy to the insured in the same room where the liq- 
uors were sold, which had all the paraphernalia of a bar-room. 

It further appeared in the case by the evidence offered by the 
defendants, that the duties of superintendents of districts and assist- 
ant superintendents, were to employ and instruct agents in their 
duties of canvassing for applications for insurance, and in the col- 
lection of premiums, and to inspect their business and examine 
their accounts of premiums collected. 

These facts, form the basis of the questions that arise in the case 
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The defendants’ answer sets forth a false warranty of McGurk in 
his application, in this, that he stated in it that his occupation was 
that of a grocer, which was not strictly and wholly true, for at the 
same time he was engaged in the ale, wine and liquor business as a 
part of his occupation, which he continued to carry on during the 
remainder of his life, without the business being stated in his appli- 
cation, and without having the permit to do so signed by the president 
or secretary of the defendants; which was contrary to his warranty, 
and to his contract of insurance. 

The plaintiffs reply to the answer of the defendant, sets forth, 
that the defendants well knew, when the application was made and 
the policy was delivered, and during all the subsequent life of Mc- 
Gurk, that he was engaged in such business; but notwithstanding 
it, collected, and coutinued to collect of him, the weekly premiums 
as long as he lived, and in consequence thereof they waived all 
objection to the liquor business of McGurk, and are now estopped 
from claiming the objection set forth in their answer. To this reply 
the defendants demurred, and the court adjudged the reply suffi- 
cient, and required the defendants to plead over, which they did by 
denying the facts stated in the reply to which they had demurred. 

On the trial of the cause evidence was offered by the parties, pro 
and con, on this issue,-and under the charge of the court the jury 
found the facts as stated by the plaintiff. 

The question of fact, therefore, has been settled and cannot be 
reviewed, if there was any substantial evidence that went to the 
jury in support of their verdict, inasmuch as the case does not come 
up on the ground of a verdict against the evidence. 

But the defendants complain of the charge of the court. They 
say the court erred in not charging the jury according to their re- 
quest, which was as follows: (1.) The answer in the application 
that McGurk was a grocer, without stating that he was engaged 
in the liquor business, was an incomplete and false answer, and 
constituted a breach of warranty, and that the contract of insurance 
was thereby rendered void. (2) By reason of the false answer and 
warranty, the contract never became operative and binding, but was 
void from its inception. (3.) Under the conditions of the contract 
of insurance, McGurk being engaged in the ale, wine, and liquor 
business, the contract never took effect, but was invalid and void. 

Upon this subject the court charged the jury as follows: “The 
court instructs the jury that the omission of McGurk to state in his 
application that he was engaged in or connected with the ale, wine, 
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or liquer business, does not render thereby the issue of the policy of 
insurance null and void by reason of the first condition of the policy. 
The provisions of the first condition of the policy, which are, that 
the person, upon whose life this policy is issued, shall not be con- 
nected in any capacity with the ale, wine or liquor business unless 
so specified in the application, or unless permission be given by 
permit signed by the president or secretary, apply only to such con- 
nection with such business after the date and delivery of the policy. 
That is, a condition which takes effect on the delivery of the policy, 
and looks oniy to the business of the insured subsequent to such 
delivery. The question of fact then is, was McGurk connected in 
any capacity with the ale, wine, or liquor business after the delivery 
of the policy ?” 

The defendants’ request to charge is, in substance, that the omis- 
sion of McGurk to state in his application that his occupation in 
part was the business of selling ale, wine and liquors, constituted a 
breach of his warranty that his answers should be strictly correct 
and wholly true, and therefore rendered the contract of insurance, 
which was afterwards given, void in its inception. 

It does not appear that McGurk was informed at all as to what 
would appear in his contract of insurance, if one should be issued. 
It was in the contract alone, afterwards delivered, that he obtained 
the information that he should not “be connected in any capacity 
with the ale, wine or liquor business, unless so specified in his 
application for the insurance, or unless permission was given by 
permit, signed by the president or secretary.” Webster defines the 
meaning of the word “grocer” to be a “trader who deals in tea, 
sugar, spices, coffee, liquors, fruits, etc.” Nothing whatever appears 
in the case tending to show any want of sincerity inthe answer of 
McGurk that his occupation was that of a grocer, much less thut he 
committed a fraud on the defendants by his answer which made 
void the contract of insurance in its inception. He doubtless be- 
lieved, at that time that the word “ grocer” covered his entire occu- 
pation. The answer was made in the bar-room of McGurk, in the 
midst of his liquors, and in the presence of two of the defendants’ 
agents,—a poor time and place at least, to practice such a fraud on 
the defendants. 

It is true, that after McGurk knew what the contract required, he 
should have conformed to it or rejected it altogether; but to 
say that the contract was void in its inception, before he knew or 
had any opportunity to know what it required, was incorrect, and 
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would have been error in the court if it had so charged. The view 
that the court took of the contract in this respect was strictly cor- 
rect. It had nothing whatever to do with the occupation of McGurk 
before it took effect on its delivery. 

The next objection to the charge, which likewise has reference to 
the invalidity of the contract of insurance at its inception, we have 
already considered. 

The defendants further claimed, that the evidence offered by the 
plaintiff on the trial, tending to show a waiver by the defendants of 
the want of a permit to McGurk to engage in the ale, wine and 
liquor business, signed by the president or secretary of the com- 
pany, should have been excluded, on the objection made by them, 
that “the power of the agent who took the application, delivered 
the policy and collected premiums, being limited, with full knowl- 
edge of the insured, to those specified duties, and notice being 
given in the policy that such agent could not alter the contract or 
waive forfeitures, it follows that anvthing done or said by any such 
agent, would not be a waiver of any condition or in any manner 
affect the rights of the defendants under this contract.” 

The evidence was offered to show that the defendants themselves 
had full knowledge that McGurk was engaged in the ale, wine and 
liquor business, and that with such knowledge they voluntarily 
accepted premiums, and thereby waived all objection to the omis- 
sion to state such business in the application, and tv the want of a 
permit signed by the president or secretary of the company, allowing 
McGurk to pursue such business; and for this purpose the evi- 
dence was clearly properly receivable. 

The presumption was a very strong on, that the assistant super- 
intendent of the district, who took and filled out the application of 
McGurk and who afterwards delivered to him the policy, and col- 
lected the premium thereon, whose duty it was to see that all the 
agents of the defendants soliciting applications for insurance and 
collecting premiums of the insured within his district, performed 
their duty, informed the defendants of all the facts respecting the 
occupation of McGurk, so recently within his knowledge, and which 
it was his bounden duty to do when he took to them McGurk’s 
application for insurance. He would have been recreant to his 
manifest duty had he failed so to inform them. 

Had the duties of the assistant superintendent been co-extensive 
with the business of the defendants, although his authority would 
not have been greater over any particular district than it was over- 
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the one in question, still he might be regarded as the general agent 
of the company in that department of this business. All the busi- 
ness of the defendants in procuring applications for insurance, de- 
livering policies and collecting premiums, was committed to this 
class of agents. If one, having the entire management might 
properly be called a general agent, it is difficult to see why 
one having the same management over certain territory might 
not, in like manner, be properly so called. It is everywhere held 
that information which comes to an agent concerning the business 
he is transacting for his principal within the limits of his agency, is 
information to the principal. In the case of the distilled spirits, 11 
Wallace, 356, the United States Supreme Court say: “The ques- 
tion how far a purchaser is affected with notice of prior liens, trusts, 
or frauds, by the knowledge of his agent who effects the purchase, 
is one that has been much mooted in England and this country. 
That he is bound and affected by such knowledge or notice as his 
agent obtains in negotiating the particular transaction, is every- 
where conceded. * * * The general rule that a principal is 
bound by the knowledge of his agent, is based on the principle of 
law that it is the agents’ duty to communicate to his principle the 
knowledge he has respecting the subject matter of negotiation and 


the presumption that he will perform that duty.” May on Insur- 
ance, (2 Ed., Sec. 132), says: “ Facts material to the risk, made 
known to the agent before the policy is issued, are constructively 
known to the company and cannot be set up to defeat a recovery 


” 


on the policy.” See also Commercial Ins. Co. vs. Spouknefle, 52 IIL, 
53; Reaper Ins. Co. vs. Jones, 62 Ill., 458; Lycoming Ins. Co. vs. 
Barringer, 73 [ll., 230. In Bortcher vs. Hawkeye Ins. Co. (47 Iowa, 
253), the court say: ‘“ Weare, in the next place, required to deter- 
mine whether the defendant is bound by the knowledge possessed 
by its agent, as tu the fact that the building was not occupied. The 
district court instructed the jury that if the agent was authorized 
to solicit and forward applications for insurance, to deliver policies, 
and to collect and transmit premiums, the defendant was bound by 
the knowledge possessed by him touching the character of the risk, 
and the fact that it was not occupied as a hotel. The jury must 
have found that the powers and authority of the agent were such as 
are specified in this instruction, and the evidence supports such con- 
clusion. Thisrule of instruction has been recognized by this court.” 

In Globe Mut. Ins. Co. vs. Wolff (95 U. S. R., 326), the court say: 
“Tt is true that where an agent is charged with the collection of pre- 





1889.] State ex rel. Graham et al. vs. Nichols et al 109 


miums upon policies, it will be presumed that he informs the com- 
pany of any circumstances coming to his knowledge affecting its 
liability, and if subsequently the premiums are received by the com- 
pany without objection, any forfeiture incurred will be presumed 
to be waived.” 

These cases, and many others that might be cited, fully establish 
the doctrine that knowledge affecting the rights of the insured, 
which comes to an agent of an insurance company while he is per- 
forming the duties of his agency in procuring applications for insur- 
ance and delivering policies, and collecting premiums, becomes the 
knowledge of the company, and if the latter afterwards collects pre- 
miums of such parties it waives all objection with regard to the 
matters of which it has such knowledge. 

There is no error in the judgment complained of. In this opinion 
the other judges concurred. 


SUPREME COURT OF IOWA. 


STATE ex rev. GRAHAM er at. j 


vs. : 
NICHOLS er au.* ) 


The constitution of an alleged benevolent association stated as among its 
objects, ‘‘to create a fund for the benefit of its members, during sickness 
or disability, and in case of death to pay a stipulated sum to such person 
or persons as may be designated by each member; thus enabling him to 
guaranty his family against want.” ‘The fund was to be raised by assess- 
ments, made up on the occasion of the death of members and by fees paid 
upon application for the right to participate in benefits. 

Held, That this was not a purely benevolent or fraternal association under 
the statutes of Iowa, but a life insurance company, and the fact that it 
may have other objects does not destroy its character as an insurance 
company. 

Held, That it must comply with the requirements regarding life insurance 
companies. 





s Decision by Beck, J., December 20, 1888. 
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SUPREME JUDICIAL CUURT OF MASSACHUSETTS. 


PIERCE 


US. 


EQUITABLE LIFE ASS’E soctery.*) 


A tontine policy was taken out by a resident of New York, in a New York 
corporation which stipulated that the holder should receive an equitable 
apportionment of the profits at the end of the tontine period. The 
holder being dissatisfied with his apportionment at the end of the period, 
brought a suit for accounting in another State where the company was 
authorized to do business and had an agent to accept service. 

Held, That the law ef New York must govern the construction of the contract. 

Held, That the policy did not create a trust in the company. 

Held, That equity may take jurisdiction of accounts that cannot properly be 
adjusted at law. 

Held, That the plaintiff was not a member but a creditor of the company at 
the end of the period and was entitled to an accounting. 


Held, That judicial inquiry could not properly be made of the relations be- 
tween a foreign corporation and its stockholders but in the absence of 
timely objection, inquiry could be made in respect to rights of creditors. 


Devens, J. 

The policy in regard to which the plaintiff seeks that the defend- 
ant shall render an account, complaining that the defendant has 
not apportioned to him the share of reserve and profits to which he 
is entitled, was made in New York. The plaintiff is, and was at the 
time of bringing this bill, a resident of that State, in which the de- 
fendant has its legal existence. Had the defendant, instead of ap- 
pearing generally, objected originally that, even if an account 
should be taken, it ought not to be held to answer here to the 
plaintiff, in view of these facts, and the great inconvenience involved 
in taking such an account at a distance from the State in which its 
voluminous books and papere are properly kept, such objection 
would have been worthy of serious consideration. Even if a party 
was entitled to an account, he might, under such circumstances, be 
compelled to seek it where it could most appropriately as well as 


* Decision rendered, September, 17, 1887. See also on same subject, Uhlman vs. N. Y. Life 
Ins. Co., 17 Ins. Law Journal, 561. 
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most conveniently be rendered. Any objection to the exercise of 
the jurisdiction of the court, founded upon these facts, must be 
deemed to have been waived, in the opinion of the majority of the 
court, by the general answer of the defendant, and the other facts 
appearing in the case. 

The principal characteristics of the policy of life insurance on 
which the controversy arises are these: It was one for the sum of 
$10,000, payable on the decease of the plaintiff to his executors, and 
was for the term of his life. It was known as a “tontine policy,” on 
the savings insurance plan, and was to continue as such for the term 
of 10 years, if the plaintiff should live so long. If the holder of the 
policy died during the tontine period, his estate would not receive 
any benefit from the dividends which ordinarily are made on life 
insurance policies annually, or at stated periods; which dividends 
consist of the surplus of premiums, after deducting the cost of in- 
surance and the computed reserve. These being thus held by the 
company for the benefit of the other policy-holders, and forfeited 
by him, his estate would receive only the amount of his policy. If 
the holder of the policy also should fail, during this tontine term, 
to keep up his policy by payment of the premiums, it would be for- 
feited. Policies of this character are kept in classes of 10, 15, or 20 
years, according to their tontine periods; and while the funds of 
each class are not kept separate, distinct accounts are kept with each 
class so as to show the amount to which it is entitled, and by this 
means the amount due upon each policy at the expiration of its 
tontine term. At the expiration of ten years, if such be the term, 
or at the completion of the tontine dividend period, it is provided 
“that all the surplus or profits derived from such policies on the 
tontine savings assurance plan as shall cease to be in force before 
the completion of their respective tontine dividend periods, shall be 
apportioned equitably among such policies as shall complete their 
tontine dividend periods.” The holder of the policy then has the 
option ‘‘to withdraw in cash the policy’s entire share of the assets, 
whether in the reserve fund proper or in the accumulated surplus,” 
or to use this share in various modes provided by the policy for the 
procurement of additional insurance, or by the purchase of an an- 
nuity for the payment of the premiums that may thereafter become 
due on his policy. 

The “reserve fund proper” and “accumulated surplus ” are made 
up of the dividends which have been withheld on the premiums of 
the class during 10 years; the dividends thus withheld of those who 
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have died within the 10 years being forfeited for the benefit of the 
class to which their policy belonged, and also all payments made by 
and dividends withheld from those who have forfeited their policies 
by non-payment of premiums. It is the contention of the defend- 
ant that the plaintiff is bound by the apportionment made by its 
officers in the discharge of their duties, unless it shall be shown, at 
least, that they did not act in the exercise of an honest discretion, 
and in good faith. We find no words in the policy indicating that 
the decision of the defendant is to be conclusive; and the words by 
which the defendant agrees “equitably” to apportion the plaintiff's 
policy its share of the profits, bind the defendant to make the ap- 
portionment, and imply that in any proper proceeding it may be in- 
quired whether it has properly fulfilled its part of its contract. 
That the bill brought by the plaintiff cannot be maintained, on the 
ground that he is the beneficiary of a trust fund held by the defend- 
ant, which is one of the grounds upon which an account is often or- 
dered, and upon which theory the bill is based, is, we think, reason- 
ably clear. By the New York law, which must govern the construc- 
tion of a contract made between New York parties, to be performed 
in that State, it has been found as a fact by the judge who presided 
that the policy issued to the plaintiff did not create a trust. This 
finding is fully sustained by the evidence from the decisions of the 
tribunals of that State: Taylor vs. Insurance Co., 9 Daly, 489; 
Hencken vs. Insurance Co., 11 Daly, 282, 98 N. Y., 627; Verplanck 
vs. Insurance Co., 1 Edw. Ch., 84; People vs. Insurance Co., 78 N. 
Y., 114; Bewley vs. Assurance Soc., 16 How. Pr., 344; Cohen vs. In- 
surance Co., 50 N. Y., 610; St. John vs. Insurance Co., 13 N. Y., 31; 
Uhlman vs. Insurance Co., 21 Wkly. Dig., 5. 

While the prayers in the plaintiff's bill have been made upon the 
theory that there was a trust fund held by the defendant for the 
benefit of the plaintiff, among others, as a holder of a 10-years ton- 
tine policy, no objection is pressed by reason of the form of the 
bill. We proceed to consider, therefore, whether, upon any other 
ground than that strictly of trust, the bill may be maintained for an 
account. 

Our statute gives jurisdiction in equity upon accounts, “where 
the nature of an account is such that it cannot be conveniently and 
properly adjusted in an action at law.” Pub. St. c. 152, § 2, cl, 10. 
Even if the amounts kept back from the plaintiff, and those of his 
class of policy-holders by the retention of those dividends, which 
would otherwise have been received, or of those sums accruing from 
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the forfeiture of policies either in whole or in part, do not consti- 
tute a trust fund, or place the defendant in a strictly fiduciary ca- 
pacity, the defendant was bound to keep accurate accounts of them, 
and of all interest and profit thereon, if any. All the facts were en- 
tirely within its own knowledge, and it is only thus that it could be 
determined what equitably should be apportioned to the plaintiff. 
It is said that the plaintiff has a sufficient remedy at common law; 
that he could bring his action at law; and that, upon proper inter- 
rogatories addressed to the defendant, all the information necessary 
for the proper adjustment of the account could be obtained. But 
even if an action at law could be maintained where an account is 
complicated, so that a full examination and settlement of previous 
accounts, transactions, or methods of business is necessary, and 
where the whole matter is entirely within the knowledge of the de- 
fendant, it cannot so conveniently or accurately be investigated at 
common law as in equity. Even if a trial by jury be claimed and 
allowed, the court might, in a suit in equity, so mould the issues and 
direct the course of the trial as to avoid many of the difficulties at- 
tending a trial at common law: Hallett vs Cumston, 110 Mass., 32. 
It was thus held, in the case cited, that one who was not a partner, 
but was entitled to share in the net profits of a business, might 
maintain a bill for an account against a partnership, which neces- 
sarily involve an examination of its transactions, and its whole course 
and methods of conducting business. 

In Hospital vs. Assurance Co. (4 Gray, 227), it was said that the 
plaintiff might properly maintain a bill for an account of the net prof- 
its arising from the insurance of lives made by it, one-third of which 
the defendant was by law bound to pay the plaintiff. That the ac- 
counts are singularly complicated, and that the method by which 
the value of the shares of the plaintiff which he has obtained by full 
payment of his premiums and completion of his tontine period is as- 
certained, is one of much complexity and difficulty in its application, 
appears from the evidence reported. A court of equity is the appro- 
priate tribunal for dealing with such an account, and the defendant 
is fairly bound to produce an account, from the data in his posses-. 
sion, which shall show that he has complied with his promise equit- 
ably to apportion to plaintiff his share in the accumulations made 
through the operation of the tontine provisions in his policy. Nor 
do we perceive that it is necessary to join any more of this class of 
policy-holders in the bill, or that the bill should be brought on their 


behalf. It appears by the answer of the defendant, and also by the 
VoL. XVIII —8. 
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evidence, that all the policy-holders of the class to which the plaint- 
iff belonged have been settled with, and received the amount ap- 
portioned to them by the defendant corporation. But, even if it 
did not, the plaintiff made his individual contract with the defend- 
ant. If others have similar contracts, depending on similar states 
of facts, they in no way affect his. He has no demand upon any 
one other than defendant, and nothing that he will receive from the 
defendant will in any way affect the claims of others. 

It is contended that the apportionment of the reserve or accumu- 
lated profits to be made at the conclusion of the tontine dividend 
period is but the declaration of a dividend, and that the court will 
not interfere with the declaration of a dividend, even by a domestic 
corporation; it being a question solely for its directors, or other 
proper officers, whether any shall be made; if so, of how much; and 
that, until this is made, no stockholder has any rights in any profits 
that have been made, or assets that might be divided. Conceding 
this to be the general law, the amount to be apportioned, or which 
the plaintiff is entitled to have apportioned, is not a “ dividend ” in 
the limited sense in which the word is used in its application to divi- 
dends to stockholders. Between stockholders and the corporation 
of which they are members no relation of debtor or creditor ordi- 
narily exists, nor does any arise until a dividend has been declared. 
The affairs of the corporation are managed by them, or those 
whom they elect as officers, and by this administration of affairs 
they are bound. The plaintiff is not a member of the corporation, 
but its creditor, who has contracted with it. At the end of a fixed 
period, having complied with the contract on his own behalf, and 
made the payments required, he is entitled to have apportioned to 
him his share of a certain computed fund. The defendant has no 
right to withhold it, as a corporation may withhold a dividend from 
a stockholder. This share, or its equivalent in value, is plaintiff's 
own property, and not that of the defendant corporation. Nor is it 
important that the sum to be computed as belonging to the class, 
and from which the apportionment to the plaintiff's policy is to be 
made, is constituted partially of dividends, which but for the ton- 
tine contract would have been previously paid upon the policy. It 
may be that the amount of the dividends, annually or at other 
stated intervals, distributed to policy-holders, could absolutely be 
determined by the officers of the corporation. If this is so, the 
plaintiff would still have a right to an account, and to ascertain 
whether the dividends reserved under his contract were proportion- 
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ally the same as those declared on other life insurance policies, 
having relation to their different circumstances, or at least to ascer- 
tain what were the amounts reserved as dividends to be passed to 
the credit of the fund when it should be computed, if it had no 
actual existence. 

In our view of the case, if the defendant was a domestic corpora- 
tion, there would be a right on the part of the plaintiff to have an 
account taken, and to ascertain thereby whether a fair apportion- 
ment had been made. If the defendant had kept no account, if it 
had no means of furnishing it, or showing whether it had dealt 
justly or unjustly with the plaintiff, it should be answerable for the 
injury which it had occasioned by its neglect to do what the con- 
tract implies it would do. 

The defendant is, however, a foreign corporation, and it is urged 
that this court ought not to take jurisdiction of the case, if it were 
possible so to do; and that, practically, it is impossible for it to ef- 
fect justice between tke parties. That it isa matter of grave incon- 
venience to the defendant to be held to account here, may be con- 
ceded. That if the objection had been promptly taken, that the 
plaintiff was a resident of New York as well as the defendant, it 
would have received serious consideration, we have heretofore sug- 
gested: Smith vs. Insurance Co., 14 Allen, 336. But we find no 
inconvenience that is insuperable. The defendant has an estab- 
lished place of business in this commonwealth, and an agent to re- 
ceive service of lawful process. It may be presumed that it antici- 
pates that the profits of the business will compensate for the incon- 
venience of being held to answer, and, in a proper case, to account, 
in a State other than that to which it owes its corporate existence. 
It is true that we cannot bring the officers or the books or the as- 
sets of this corporation within our jurisdiction, but the corporation 
is itself lawfully before us. We shall not assume that it will neg- 
lect any order that we may pass, nor indicate how such order may 
be enforced; or, if it cannot be enforced, how such proceedings 
may be had that the plaintiff may be indemnified for the violation 
of the contract made with him. 

It is a further objection that the case requires us to exercise a 
jurisdiction over the corporation in its corporate functions, in the 
matter of its internal economy, and in the relations existing | etween 
it and its policy-holders. The statute under which this corporation 
is subjected to the surface of process does not, it is true, necessarily 
bring the subject-matter of the suit, or the remedy sought, within 
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the jurisdiction of this court; nor do the rights and liabilities of 
parties, under local laws, of necessity follow them into other juris- 
dictions: Smith vs. Insurance Co., 14 Allen, 336. Did the inquiry 
before us concern the relation between the defendant corporation 
and its stockholders, we could not undertake to pass upon or deter- 
mine it: Nail Co. vs. Springs Co., 142 Mass., 349. Such an inquiry 
is to be determined by the local tribunal. Were the case such that 
we were called upon to pass any order directing or controlling the 
corporation in the exercise of its corporate duties, we have no such 
jurisdiction as would enable us to do it. The subject-matter would 
not be within our province. But in the case at bar the plaintiff is a 
creditor, and not a member, of the corporation. He has a contract 
with it, which he claims the corporation has not fairly performed. 
There is no question of its internal economy involved, as when the 
relation between its members and the corporation are concerned. 
If it has adopted any method of conducting its business inconsis- 
tent with the due performance of its contract, such a method of ad- 
ministration will not deprive the plaintiff of any rights. It can no 
more refuse to account than could an individual to whom plaintiff 
intrusted his moneys on any similar contract. In dealing with the 
plaintiff, the corporation dealt with an outside party, and only the 
relation which it bears to such party claiming to be its creditor is 
here involved. 

The question whether, if the defendant is to account, on what 
principles it shall do so, or whether, if the case is submitted to an 
auditor or master, it shall be so submitted by an order which shall 
direct it how the account shall be taken, have not been discussed, 
and are not considered. It may be that further evidence may be 
required, before they can be disposed of, than has yet been taken. 
Decree for account. 





1889 } The People vs. People’s Insurance Exchange. 


SUPREME COURT OF ILLINOIS. 


THE PEOPLE 


Us. 


PEOPLE’S INSURANCE EXCHANGE.* ) 


Where the evidence, with all reasonable inferences from it, is insufficient to 
support the verdict, it should be set aside. 

The statute of Illinois prohibiting agents of unauthorized companies from 
doing business in the State, provided that the term agent should include 
an acknowledged agent, surveyor, broker, or any other person, who 
should in any manner aid in transacting the business of an insurance 
company. 

H-ld, That whether one who was not an authorized agent was an agent in 
the sense that he aided in any manner in transacting the business of the 
company was for a jury, where there was evidence tending to show such 
agency. 

A corporation whose object, as stated in its articles of association, was to fur- 
nish insurance information to the public, and a responsible agency for 
parties seeking insurances, skill in adjustments, etc., engaged in the busi- 
ness of procuring insurances for parties whose patronage it solicited, pro- 
curing policies for their inspection and collecting and transmitting the 
premiums, less rebate which it retained. Such policies being procured 
in some cases from unauthorized companies. The latter were previously 
notified by cireular that the corporation professed to be acting for the in- 
sured, A power of attorney was aiso procured from the assured author- 
izing the corporation to procure insurance, 

Held, That the question whether the corporation was the agent of the compa- 
nies within the law, was for a jury. 


Craia, C. J. 

This was ar action of debt brought in the name of the people 
against the People’s Insurance Exchange, to recover penalties pro- 
vided by section 22 of the act of March 11, 1869, entitled “An act 
to incorporate and to govern fire, marine and inland navigation in- 
surance companies.” 

After the evidence had all been introduced, the court instructed 
the jury that under the evidence their verdict must be for the de- 
fendant; and the giving of this instruction is assigned as error. It 
is conceded that in a proper case the jury may be instructed to find 


* Decision rendered, November 15, 1888. 
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for the defendant, but in this case it is contended that there was’ 
evidence introduced which tended to prove plaintiff's cause of ac- 
tion, and that it was the duty of the court to allow the jury to pass 
upon the evidence under proper instructions from the court. In 
Simmons vs. Railroad Co. (110 Dl, 344), where the court excludes 
all of plaintiff's evidence, and directed the jury to find for the de- 
fendant, it is said: “There may be decisions to be found which hold 
that if there is any evidence, even a scintilla, tending to support the 
plaintiff's case, it must be submitted to the jury. But we think the 
more reasonable rule which has now come to be established by the 
better authority, is that, when the evidence is given at a trial, with 
all inferences that the jury justifiably draw from it, is so insufficient 
to support a verdict for the plaintiff that such a verdict if returned, 
must be set aside, the court is not bound to submit the case to the 
jury, but may direct a verdict for the defendant.” In Frazer vs. 
Howe (106 Ill, 573), in speaking with reference to the practice of 
withdrawing the evidence from the jury, or directing the jury to 
find for the defendant, it is said: “If there is no evidence before 
the jury ona material issue in favor of the party bolding the affirm- 
ative of that issue in which the jury could, in the eye of the law, 
reasonably find in his favor, the court may exclude the evidence or 
direct the jury to find against the party so holding the affirmative; 
but when there is such evidence before the jury it must be left to 
them to determine its weight and effect.” Under the rule announced 
in the cases cited, if the evidence introduced on the trial reasonably 
tended to prove the plaintiff's cause of action, the instruction was 
erroneous. We are not here called upon to determine whether the 
evidence was sufficient to entitle plaintiff to recover, or the weight 
to be given to the evidence, but we will look to the evidence for the 
purpose of determining whether it fairly tended to establish plaint- 
iff’s cause of action, and if it did, then the court erred in taking it 
from the jury by the instructions.” 

Section 22 of the act of 1869, provides: “It shall not be lawful 
for any insurance company * * * organized under the laws of 
any other State of the United States or any foreign government, for 
any of the purposes specified in this act, directly or indirectly to 
take risks or transact any business of insurance in this State, unless 
possessed of the amount of actual capital required of similar com- 
panies formed under the provisions of this act; and any such com- 
pany desiring to transact any such business as aforesaid, by any 
a gent or agents, in this State, shall first appoint an attorney in 
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this State on whom process of law can be‘ served, and file in the of- 
fice of the auditor of public accounts a written instrument, duly 
signed and sealed, certifying such appointments,” etc. “Nor shall 
it be lawful for any agent or agents to act for any company or com- 
panies referred to in this section, directly or indirectly, in taking 
risks or transacting the business of fire or inland navigation insur- 
ance in this State, without procuring from the auditor of public ac- 
counts a certificate of authority, stating that such company has 
complied with all the requisitions of this act which apply to such 
companies, and the name of the attorney appointed to act for the 
company. * * * Any violation of any of the provisions of this 
act shall subject the party violating the same to a penalty of $500 
for each violation. * * * The term ‘agent or agents,’ used in 
this section, shall include an acknowledged agent, surveyor, broker, 
or any other person or persons who shall in any manner aid in 
transacting the insurance business of any insurance company not 
incorporated by the laws of this State.” The appellee, the People’s 
Insurance Exchange, is a corporation organized under the general 
law in relation to corporations, approved April 18, 1872. The ob- 
ject of the corporation as stated in the articles of association, are 
“to afford the public an ‘exchange’ where the most reliable in- 
formation can always be had on all matters relating to insurance of 
every kind,—life, fire, marine, inland, accident, or otherwise,—and a 
responsible agency for parties seeking insurance or skill and experi- 
ence necessary in proper adjustment of losses, preparation of 
elaims, or prosecution of suits at law in insurance cases.” 

The evidence shows that defendant had an office in the city of 
Chicago, and was engaged in soliciting and procuring insurance, de- 
livering the policies, and collecting the premiums; that it secured 
insurance for James Turner in five different insurance companies or- 
ganized in other States, which were not authorized to do business in 
the State of Illinois. The defendant also, as appeared in the evi- 
dence, procured insurance for various other parties in insurance 
companies doing business in other States, which were not allowed 
to transact the business of insurance in this State. But it is claimed 
as a defense to the action that the defendant corporation in procur- 
ing the insurance, collecting the premiums and delivering the pol- 
icies, was acting as agent of the insured, and not as agent of the 
insurance companies, and that it is not liable for the penalties 
named in the statute, although the insurance companies issuing pol- 
icies of insurance were not authorized to transact business in this - 
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State; and in support of this position attention is called to the fact 
that at the beginning of business with any one of the foreign insur- 
ance companies a circular was sent to such company as follows :— 


DEAR Sir: The laws of the State are considered quite stringent, and pro- 
vide pains and penalties quite severe for any one acting directly or indi- 
rectly as agent for any insurance company not duly authorized to do busi- 
ness in this State. There is no question about the right of any individual to 
procure his own insurance where he pleases, and no law can be enacted by 
any State abridging that right; so in all cases where we send you application 
for insurance on property in Illinois, we wish to have it distinctly understood 
by you, as we have it understood by the assured, that we are the agents and 
representatives of the assured only, and we would request that in all cases, 
forward your bills for premiums to us, made out in the name of the assured, 
with the commission deducted by way of rebate to assured, namely: ‘‘ John 
Jones, Dr., To —— Insurance Company, of ——. Policy Number ——. Prop- 
erty . For —. Premium, —. Less rebate, . Net balance due, 

This will make the matter right at both ends of the line, and will 
clearly establish the fact between all parties concerned that we are acting 
only for the assured as their agent and attorney in the matter. 

Very respectfully, W. L. CALDWELL, Treasurer and Secretary. 

In addition to the above, before procuring a policy of insurance, 
the defendant corporation required the insured to execute a power 
of attorney as follows:— 

Know all men by these presents, that the People’s Insurance Exchange, of 
Chicago, Illinois, is hereby appointed our agent and attorney to procure for 
us insurance as follows, viz: $ on ——, as per forms approved and 
authorized by us. And it is agreed that for all such insurance placed in 
companies duly authorized to do business in the State of Illinois. When the 
policies are accepted by us, a premium at the rate of — per cent shall be 
paid. It is further agreed that all difference in premium by reduction of the 
above rate, or any rebate, brokerage or commissions that said People’s Insur- 
ance Exchange may be able to secure for us, shall be paid to them, and the 
same shall be in full for all compensation as services rendered as agents 
aforesaid. Witness our hand and seals, ete. 

In the argument much importance is attached to these docu- 
ments by counsel for appellee. He says: “The evidence in this 
case clearly shows that everv act done by the appellee was under 
specific and definite authority, and instructions by written power of 
attorney to act for and in behalf of the assured.” If the decision of 
the question involved rested solely upon the two documents referred 
to, there might be much force in the argument, but such is not the 
case. The various acts of the defendant corporation in the procur- 
ing of the insurance were proper matters for the consideration of 
the jury, in connection with the power of attorney, for the purpose 
of determining whether the corporation was acting in good faith as 
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agent of the insured, solely under the power of attorney, or whether 
the execution of that paper was obtained as a mere cover to con- 
ceal the relation in which the corporation was acting. It appears 
from the evidence that the insurance was solicited by the defendant 
corporation. The policies were issued upon the representation of 
its officers, the insurance companies relying solely upon their state- 
ments as to the condition and situation of the property to be in- 
sured. The policies were sent by mail to the defendant. It took 
charge of them and delivered them to the insured, collected the 
premiums, and remitted the same to the insurance companies, de- 
‘ducting commissions. 

In certain cases policies were sent to the defendant corporation, 
and its officers submitted them to the insured for their examination 
and acceptance, or rejection. If they should be accepted, the 
amount of insurance would be paid over to the defendant; if re- 
jected, defendant returned the policies to the insurance companies. 
Were all these acts done as agent for the persons who desired in- 
surance, or were they done in a different capacity? We think the 
question was one for the jury upon due consideration of all the evi- 
dence. In order to make out a case, the plaintiff was not required 
‘to establish the fact that the defendant wasthe agent for the foreign 
insurance companies, in the sense the term “agent” is ordinarily 
used, as seems to be supposed by counsel for appellee in his argu- 
ment. The act under which the action was instituted has an im- 
portant bearing on this question. It says: “The term ‘agent or 
agents,’ used in this section, shall include an acknowledged agent, 
surveyor, broker, or any other person or persons who shall in any 
manner aid in transacting the insurance business of any insurance 
company not incorporated by the laws of this State.” Suppose the 
defendant corporation was not the agent of the foreign insurance 
companies, in the ordinary sense of that term, still, if it in any 
manner aided these companies in the transaction of the business, it 
will, within the meaning of the act, be liable: Pierce vs. People, 106 
Ill, 18. Whether, therefore, the defendant corporation had in any 
manner aided in transacting the insurance business in which the 
foreign insurance companies were engaged, was a question for the 
jury under all the evidence, and that question of fact should not 
have been taken from the jury by the instructions of the court. 
The judgment of the superior court will be reversed and the cause 
remanded. 
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SUPREME COURT OF LOUISIANA. 


Appeal from Civil District Court, Parish of Orleans. 


MRS. FANNIE GUNTHER er at. 
Us. 


NEW ORLEANS COTTON EXCHANGE MUTUAL 
AID ASSOCIATION.* 


1, The act that by the charter of a mutual benefit association a particular 
method of notice of assessments falling due is declared to be sufficient and 
binding on all members, does not exempt the corporation from the opera- 
tion of the principles of equitable estoppel which apply to all other per- 
sons natural or judicial. 2. In matters affecting the execution of con- 
tracts, the doctrine of estoppel has no use or significance when the 
contract has been complied with; it is only in cases of non-compliance 
that the question arises whether the other party has, by his representa- 
tions or course of conduct, estopped himself from setting up such non- 
compliance asa ground of forfeiture. 3. Forfeitures are not favored by 
the law; and in cases of insurance, where the company has pursued a 
course of conduct which leads the insured honestly to believe that by 
conforming thereto his rights will be protected, the company will be 
estopped from claiming a forfeiture, although incurred under the letter 
of the contract. 4. Hence, though the charter provides only for notice by 
posting, yet if the company adopts the practice of always sending written 
notice by mail to a particular class of members, of assessments due, 
and ifon a particular occasion it failed to send such notice. and if the 
failure to pay was solely due to the want of notice, and if as soon as in- 
formed payment was tendered, the company is estopped from claiming 
the forfeiture. 5. Upon a review of the evidence, the facts of the uniform 
custom to send notices, and of the failure to send it in the particular case 
in which the default occurred, that this was the sole cause of non-pay- 
ment, and that payment was offered as soon as knowledge was obtained, 
are found established and therefore the judgment is affirmed. 


W. F. & D. C. Metts, for Plaintiffs. 
Bayns, Denecre & Bayne, for Defendant. 
Fenner, J. 
The defendant is a corporation organized as a Mutual Aid Asso- 
ciation, the members of which, or their designated beneficiaries, are 
entitled, at death, to receive an amount equivalent to the sum of 
* Decision rendered, November 19, 1888. 
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certain assessments which are levied upon and payable by the sur- 
viving members. Plaintiffs exhibit a certificate of the association 
reciting the membership of Julius Aroni and that in consideration 
of twenty dollars by him paid as such, said Aroni has secured to 
his children (the plaintiffs), in the nature of insurance upon his life, 
all the benefits of said association, subject at the same time to the 
conditions, limitations and penalties imposed by the charter of the 
association. Defendant admits the original membership of Aroni 
and the right of plaintiffs to claim whatever is due in the certificate, 
but avers that in accordance with the provisions of the charter, 
he had, prior to said death, been duly suspended for non-payment 
of assessments and entirely forfeited his membership and all claims: 
against the association. The charter contains the following pro- 
visions :— 

Upon proof of the death of a member, each surviving member shall, within 
ten days, pay to the secretary the sum ef ten dollars. A notice posted in 
the rooms of the Cotton Exchange shall be deemed a proper notification to 
all members. Any member not having paid withim ten days shall be sus- 
pended, shall be treated as not being on the rolls of membership and in case 
of his death during the period of such suspension, he shall forfeit all claim 
upon the association ; provided, however, that within thirty days from such 
date of such notice, upon payment of past dues, and any that would have: 
accumulated, had he remained a member of this association, his suspension. 
shall cease. Should any member remain in default after the said term of 
thirty days, he can only be reinstated by a vote of the Board of Directors and 
upon payment of all arrears. 

To become a member it was essential that the applicant should 
be either a member of the Cotton Exchange or holder of a power 
of attorney of a member or a visiting member, or a1 employe of 
said exchange; but the charter provided that any member may 
withdraw from the Cotton Exchange without severing his connec- 
tion with this association. The rule with regard to notice was 
evidently adopted with reference to the original conditions of mem- 
bership, under which every member having access to the floor of the 
Cotton Exchange would have the opportunity to observe the posted’ 
notices. But as time went on, under the operation of the provision: 
last quoted, there arose a class of members of the association who- 
had ceased to be members of the Exchange and had lost the privi- 
lege of access to its rooms. As to them, the posting of notices im 
a rcom which they were forbidden to. enter, became: obviously 
unavailing. We do not say that this change of condition operated’ 
the creation of any new right or imposed any duty upon the asso- 
ciation to give different notice from that required by the charter: 
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It might have stood upon its rights and have held the excluded 
members tu the hard lines of their contract. But it did not choose 
to do so. On the contrary, it adopted the just and reasonable 
custom of sending by mail written notices of all assessments due to 
all such members and even to others who requested it. It is true 
that the president says that he told such members as spoke to him 
on the subject that this was a matter of courtesy and not of right; 
but he does not pretend that he made such statement to Aroni. 
Aroni had ceased to be a member of the Cotton Exchange. Under 
the custom above indicated notices were always mailed to his 
address when assessments became due and he always paid. The 
custom was to send notices as soon as an assessment was posted, to 
all members, who, like Mr. Aroni, were not admitted to the Exchange. 
In November 1885, Mr. Aroni was stricken with cerebral apoplexy 
and softening of the brain, from which date until his death, in the 
latter part of 1886, he remained in a state of mental incompetency. 
Mr. Aroni had an office on Carondelet Street and resided in rooms 
on Canal Street, both of which were known to the officers of the 
association charged with giving notices. In February, 1886, two 
deaths occurred of which notices were received at his office, and 
his son, Mr. Ernest Aroni, promptly paid the assessments. On 
March 27th, 1886, another member, Mr. Friedlander, died. No 
notice was ever received of this death either at the office or resi- 
dence of Mr. Aroni. Mr. Mellen, his friend and associate, in much 
legal business, testifies that he regularly examined his mail, and 
that no such notice came. If it had, he would have attended to it. 
Mr. Ernest Aroni states he was with his father day and night at his 
residence and tbat no such notice came there. The officers of the 
association testify that notices were sent out as usual and that 
they presume one was sent to Mr. Aroni, but they do not profess to 
remember it as a fact, or to have any record of any kind to confirm 
their impression based simply on their ordinary course of proceed- 
ing. The liability to accidental omission in sending a large list 
of notices is too great to justify us in giving to this testimony 
sufficient weight to overthrow the presumption resulting from the 
fact that all other notices reached their destination and that this 
one certainly did not. Another fact still more strongly weighs 
against the defendant. On the 31st of March, 1886, Mr. R. N. Lewis, 
another member, died. This was several days before the expiration 
of ten days from the death of Friedlander, at a time when Mr. Aroni 
was in no manner in default, when the custom clearly entitled him 
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to immediate notice of the assessment and when there was no excuse 
for not sending it. Ifthe former notice had simply miscarried in 
the mail, it is not likely that a similar accident would have happened 
a second time. If the latter had been received, all the consequences 
of the former accident would have been averted. Yet it is admitted 
that in this case, no notice was given. The admitted failure to give 
notice in this case, being without excuse, supports the probability 
of failure in the former and places the association in fault. There 
is not the slightest ground for attributing the failure to pay these 
assessments to any other cause than want of notice. As soon as 
the default came to the notice of the beneficiaries and long before 
the death of Mr. Aroni, the parties immediately tendered payment 
of all assessments due and demanded the reinstatement of Mr. 
Aroni, which was refused. We therefore accept and treat it as a 
fact in the case that Mr. Aroni was not notified of any assessment 
which he failed to pay, unless the simple posting in the exchange 
operated as a sufficient notice. The learned counsel for defendant 
vigorously maintain that Mr. Aroni was entitled to no other notice 
than the posting; that the charter is a contract to which he was a 
party, and by the terms of which he is bound, and that he had not, 
and no action of the officers of the company could confer on 
him a right to any other notice than that which the charter de- 
clared should be sufficient. We can discover no possible reason 
why the defendant should be exempt from the application of the 
principles of equitable estoppel which operate upon all other per- 
sons natural and judicial, nor why the mere fact that there was a 
contract, should bar their application. In matters affecting the 
execution of contracts there would never be any occasion for in- 
voking the doctrine of estoppel if the party had complied with the 
terms of its contract, because such compliance would be of itself a 
sufficient basis for his legal right. It is only when the terms have 
admittedly not been complied with that the question arises whether 
the other party has, by his representations or conduct, estopped 
himself from setting up such non-compliance as a ground of for- 
feiture. Says Mr. Bigelow : “ Where a person, by his words or 
conduct, voluntarily causes another to believe in the existence of a 
certain state of things and induces him to act upon that belief, so 
as to change his previous position, he will be estopped to aver 
against the latter a different state of things.” Bigelow on Estoppel, 
introduction, page 64. 
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There can be no doubt that the long-continued practice of the 
defendant company to send to Mr. Aroni prompt notice of every as- 
sessment as soon as made, justified him in believing that he would 
receive such notices and in acting on the belief that by paying 
when so notified, his rights would be protected. The case is very 
much stronger than that of ordinary insurance where a fixed pre- 
mium is due at a date certain, and where the insured independ- 
ently of any notice, is fully advised of his duty in the premises. 
Here, notice of some kind was absolutely essential in order to in- 
form the insured that anything was due. But even in the former 
class of cases it has been universally held that however positive the 
terms of the contract in requiring payment unconditionally of the 
premiums when due, yet if the company pursues the practice of 
notifying its policy-holder before the maturity of his premium, the 
latter would have the right to expect and rely on receiving such no- 
tices, and that if the company failed to send it in any particular 
case, it would be estopped from claiming a forfeiture for non-pay- 
ment at the exact time. This has been held by the United States 
Supreme Court, using the following language : “ Forfeitures are 
not favored in the law, and courts are always prompt to seize hold 
of any circumstances that indicate an election to waive a forfeiture 
or an agreement to do so on which the party has relied and acted. 
Any agreement, declaration or course of acting on the part of an 
insurance company which leads a party insured honestly to believe 
that by conforming thereto a forfeiture of his policy will not be in- 
curred, followed by due conformity on his part, will and ought to 
estop the company from insisting on the forfeiture, though it might 
be claimed under the express letter of the contract. The company 
is thereby estopped from enforcing the contract. In the present 
case it appeared that the company had discontinued its agency at 
the place of residence of the insured "soon after the policy was is- 
sued and had given him notice by mail from time to time, where 
and to whom to pay premiums. Such notice it would seem had 
never been omitted prior to the maturity of the last installment. 
The effect of the judge’s charge was, that if this was the fact, and 
if no notice had been given on that occasion, and the failure to pay 
the premium was solely due to the want of such notice, no forfeit- 
ure was incurred. We think that the charge was correct under 
the circumstances of this case. The insured had good reason to 
expect and to rely on receiving notice to whom and where he 
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should pay that installment. It had always been given before, 
ete.” Ins. Co. vs. Eggleston, 96 U. S., 572. 

The same doctrine was. reiterated in a later case, and was ex- 
tended to a case where the insurance company was in the habit of 
receiving the premium though tendered a few days after maturity, 
and was thereby held to be estopped frum claiming a forfeiture 
when the premium was tendered in a reasonable time after the ma- 
turity thereof: Ins. Co. vs. Dister, 106 U. S., 30. See also Ins. 
Co. vs. Pierce, 75 Ill., 426; Atty. Genl. vs. Ins. Co., 33 Hun. (N. Y.), 
135; Ins. Co. vs. Smith, 44 id., 156; Thompson vs. Ins. Co., 52 Mo., 
453; Fitzpatrick vs. Ins. Co., 25 Ia,, 441. 

The last case quoted fully recognizes the authority of a mutual 
benefit association like the defendant, to change the method of no- 
tice provided in the charter, and held the company estopped from 
setting up a forfeiture under the charter notice, where the new no- 
tice adopted has not been given. We consider the present case as 
fully covered by the principles above set forth. Judgment affirmed. 


SUPREME COURT OF KANSAS. 


KAW VALLEY LIFE ASSOCIATION er ~ 


Us. ? 
LEMKE.* ) 


Where a mutual life insurance company, organized upon the assessment plan, 
issues policies or certificates of membership, in which it is agreed, in case 
of the death of the insured, to make an assessment upon the policy-hold- 
ers in good standing in said company within ninety days from the date of 
proof of death of the insured, and the sum collected thereon, less 10 per cent, 
shall be paid on said death loss, provided, however, that in no case shall 
the payment exceed $5,000, and where it is shown that at the date of the 
death of the insured there were pelicies or certificates in force upon which, 
had the assessments been made and collected, the full amount named in said 
policy could have been realized, and where it is shown that no assess- 
ments were made within the time provided for in the policy, held that, 
upon the death of the insured, and proof thereof, the beneficiary named 
in the policy was entitled to a judgment against the company for the 
maximum amount named in the certificate; and further, held, where the 
petition alleges such facts a cause of action is stated. 





* Decision rendered, October 6, 1888,—By Closston, Cc, Syllabus by Closston, Cc. 
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SUPREME JUDICIAL COURT OF MAINE. 


McGLINCHY er at. 
US. 
FIDELITY & CASUALTY CO.* 


The insured was driving in a carriage when the horse took fright and ran 
some distance before being brought under control. Though no damage 
resulted to the vehicle, the insured immediately afterwards experienced 
great sickness and pain and died in almost an hour, as was supposed from 
a rupture of a blood vessel due to the physical and mental strain. 


Held, That this was death from bodily injuries effected through external, vio- 
lent and accidental means within the meaning of an accident policy. 


The policy provided that it should not extend to bodily injuries of which 
there were no external and visible signs. 


Held, That this provision referred simply to accidents not resulting in death. 
The dead body is sufficient visible sign of injury. 


A. McNicuot, for Plaintiffs. 
N. & H. B. Creaves, and E. B. Harvey, for Defendant. 


Peters, C. J. 

The plaintiffs, who are minor children, sue for $1,000, an amount 
insured in accident policy on the life of their father by the defend- 
ant company. The circumstances of the father’s death were these : 
On a morning, while a resident of Calais, he was driving in a cov- 
ered carriage, containing himself and his two small boys, on the 
principal public way in St. Stephen, N. B., when his horse, fright- 
ened at a load of hides passing on the same way, suddenly sprang 
into a run, first jumping to the side of the way, and nearly colliding 
with other teams, and ran a considerable distance before: he was 
brought under control. The result was that there was no collision, 
nor was the carriage upset, or any one thrown therefrom. Imme- 
diately afterwards the insured experienced great sickness and pain, 
and, going directly to his house, died in about an hour from the 
moment of the accident. He was in good health on that morning 
before the accident, and there was no suggestion that he was not a 


* Decision rendered, March 8, 1888. 
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‘person of generally sound and strong constitution. His business 
was that of a commercial traveler. The case is reported for our 
determination upon the law and facts. We think, on these facts, 
that the common judgment of men would instinctively declare, irre- 
spective of the refinements which are often indulged in over primary 
and secondary causes, that here was a plain accident causing death, 
and that the company should pay the sum promised in the policy. 
In any reasonable view that can be taken of the series of happenings, 
our minds go to the same conclusion. We believe that the com- 
mon-sense view is also the legal view. The company insures 
against death by accident; and as, in some cases, it is difficult to 
determine whether the death is caused by disease or by accident, 
in order to prevent fraud or mistake, the company provides its own 
tests by which the fact shall be ascertained. The leading provision 
of the policy is that those interested in the insurance, in order to 
establish the liability of the company, shall prove that death was 
caused “ by bodily injuries effected through external, violent, and 
accidental means,” within the meaning of the contract: The com 
pany having chosen its definition of liability, and having the oppor- 
tunity of annexing conditions which usually are not closely observed 
by persons accepting insurances, the meaning of the terms em- 
ployed need not be enlarged or restricted for the benefit of the 
company, but should be liberally interpreted in favor of the insured. 
Was the death, in this instance, caused by bodily injuries effected 
through external, violent and accidental means? Certainly, there 
was an accident. ‘The definition of “accident,” generally assented 
to, is an event happening without any human agency, or, if happen- 
ing through human agency, an event which, under the circumstan- 
ces, is unusual, and not expected to the person to whom it happens. 
This definition exactly fits the facts here. Argument cannot be 
necessary to satisfy any one that the injury happened by violent 
means. A well man suddenly meets a perilous emergency, which 
taxes all his physical and mental strength, and his death is caused 
thereby in an hour. 

The greater question is whether the death was caused by exter- 
nal means. We have no doubt it was. And really all the questions 
of the case may be resolved into the single inquiry as to what was 
the real cause producing death, and here a question of fact must, 
to some extent, be determined. The testimony is meagre. Possi- 
bly, the counsel for the plaintiffs relies on the preliminary proofs of 


‘oss as evidence in chief, which are fuller than the general testimony; 
VoL, XVIITI.—9. 
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but thatis not allowable. Leaving the proofs of loss to serve only 
the proper purpose for which they could be introduced, all the evi- 
dence we have, more than the facts already stated, is that the in- 
sured became deathly sick, and after death a discoloration appeared 
on the surface of the body in the region of the heart. There is no 
pretense that the body bore any marks of contact with anything in- 
flicting injury, or that it came in contact with any -physical object 
during the time of the accident. Our belief is, on the facts legiti- 
mately before us, that death was produced by a ruptured blood 
vessel about the heart, and that such rupture was caused by the 
extraordinary physical and mental exertion which the deceased put 
forth to save his children and himself from injury. The physical 
strain and mental shock was more than he could bear. In this cal- 
culation of the facts, we have come easily to the conclusion that, as 
between these parties, physical and external causes effected the 
death. The misconduct of the horse, and, inseparably connected 
therewith, the conduct of the man on the occasion, in his effort to 
avoid the threatened catastrophe, brought death. The defendants, 
however, do not agree to this version of the facts. They contend 
that death was produced purely by fright, and not by the aid of any 
physical means whatever, and that the means through which death 
was produced must be considered as internal only. But if it is to 
be admitted that death was caused through fright, even then we are 
just as strongly convinced that it was also caused by external means. 
Whether one thing or another shall be considered the proximate 
cause depends upon the relation of the parties to the suit with each 
other, as well as upon other circumstances. Ifthe death be laid to 
fright, it must be because fright produced bodily injury, and the 
means which produced fright were external. It is impossible to 
impute the death to fright without an explanation of the circum- 
stances or situation which produced the fright. Suppose any per- 
son inquires of another what caused the death of a friend, and the 
answer be that he died from fright, would the question be more 
than half answered? Would not the inquirer immediately and in- 
stinctively ask the cause of the fright? In most conditions, and in 
almost every sense, fear is an effect of something merely. There 
must be some active cause behind it. In the present case it was 
no more than an agency through which the accident acted. It was 
a dependent, and not independent, factor in the series of operating 
forces. It was no more the real cause of the death than a hammer 
in the hands of a workman, who strikes a blow with it, is the cause 
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of such blow. The efficient, true cause, dominating all other 
causes in the combination, was the misbehavior of the running 
horse. Subsequent occurrences were merely the instrumentalities 
through which the real cause spent its force. The act of the horse 
was the beginning; death was the end. The authorities are help- 
ful to this view, though, perhaps, not exactly apropos or decisive. 
A person pushed into a river may be able to swim, and, if in full 
possession of his faculties, able to save himself; but if in the confu- 
sion and terror of the moment, he loses his self-command and is 
drowned, the person thrusting him in the water is liable for the con- 
sequences: Whart. Neg., § 94. A man with an axe chased a boy, 
who in his fright ran into a store against a barrel of wine, breaking 
the barrel. The man was held responsible for the loss of the wine : 
Vanderburg vs. Truax, 4 Denio, 467. A person is liable civiliter for 
brandishing a gun for the purpose of scaring. another (Beach vs. 
Hancock, 27 N. H., 223); and is liable criminaliter, for the same 
thing (Com. vs. White, 110 Mass., 407.) Where, by a defendant’s 
negligence, his horse ran into another’s sleigh, and frightened his 
horses, causing them to run into the plaintiff's sleigh, it was held 
that the defendant was liable: McDonald vs. Snelling, 14 Allen, 290. 
A woman, fearing she would be run over by an express wagon care- 
lessly driven, jumped ugainst the wall of a building and injured her 
face. The act of the express company, by its agent, it was held, 
caused the injury: Coulter vs. Express Co., 56 N. Y., 585. See 
Page vs. Bucksport (64 Me., 51), and cases there cited. It will be 
observed that in these cases—and there are many others that fall 
within the same classification—the results are predicated upon the 
idea that, where an accident arises from the fright of a person, the 
injury flowing from it is imputable to causes producing fnght. 
Then there are cases more directly touching the question as to 
whether the injuries in the case at bar were produced by external 
means or not. It has been held that an insane man who takes his 
own life dies from an injury produced by external, accidental, and 
violent means: Insurance Co. vs. Crandall, 120 U.S., 527. Same 
result follows when death ensues from accidental drowning : Trew 
vs. Insurance Co., 6 Hurl. & N., 845; Winspear vs. Insurance Co., 6 
Q. B. Div., 42. Accidentally inhaling coal gas, causing death, enti- 
tles a recovery upon a policy like the present: Paul vs. Insurance. 
Co., 45 Hun, 313. A death from blood poisoning, produced by 
virus communicated to the hand by a fly, comes within the terms of 
such a policy: Bacon vs. Association, 44 Hun, 599. The latter case 
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has been criticised upon the point whether the means in that in- 
stance were violent or not. In Insurance Co. vs. Burroughs (69 
Pa. St., 43), the court says: “Ifthe injury be accidental, and the 
result is death, what matters it whether the injury is caused by a 
blow from a pitchfork or a strain in handling it.” In these cases it 
was held that the true cause of the death came from the outside,— 
were external means. Upon principle, we think the same decision 
must be reached here. 

Another point of defense is taken. By a subsidiary conditional 
clause in the policy it is provided that the insurance “does not ex- 
tend to any bodily injury of which there shall be no external and 
visible signs upon the body of the insured.” This does not apply 
to fatal injuries, but only to those not resulting in death, It would 
be utterly unjust if this conditiop applied in cases of death. It 
would preclude recovery in all instances where death occurs by 
drowning,~ freezing, poisoning, suffocation, concussion,—means of 
death leaving no outward mark,—and also where the insured has 
been killed, and his body is missing. The context shows that the 
clause is only applicable to injuries not resulting in death. The 
policy declares that the insurance shall not extend to bodily injuries 
unless the external sign of injury is visible, “nor to any death 
caused” in certain ways named. There are reasons for the 
condition applying to surviving claimant. He has unusual chance 
for feigning an internal injury if disposed to defraud the insurers, 
but no such protection is required where the accident causes death. 
The dead body is external and visible sign enough that an injury 
was received: Mallory vs. Insurance Co., 47 N. Y., 52; Paul vs. In- 
surance Co., 45 Hun, 313. Defendants defaulted. 

. Walton, Virgin, Libbey, Foster, and Haskell, JJ., concurring. 





1889. ] Commercial Union Ass’e Co. vs. Scammon. 


SUPREME COURT OF ILLINOIS. 
Appealed from the Appellate Court. 


COMMERCIAL UNION ASSURANCE CO. 
us. 
J. Y. SCAMMON.* 


The final appellate court has no authority to look beyond the finding of the 
court below to ascertain the facts from the evidence. But whether the 
record contains any evidence tending to establish the facts is a question 
of law which the final court must decide. 


Where a policy was issued to 8. and subsequently another policy on the same 
property was issued by the same company to B. on the erroneous assump- 
tion that S. had lost all interest in the property. S. did not lose his 
rights in the original policy if the second policy was issued without his 
consent. : 


Held, That 8. would be entitled to ask an accounting from B. for money re- 
ceived under the second policy without invalidating his claim under the 
original policy, if he was not privy to the issue of the second policy. 
The two contracts are as distinct as if issued by different companies. 


Witz, J. 

At our March term, 1887, this case was before us on appeal from 
the appellate court for the first district. Two points were then 
made and urged as grounds of reversal, viz.: change of title in vio- 
lation of the conditions of the policy sued on, and failure to furnish 
proofs of loss. These were considered, and under the facts found 
and certified by the appellate court, held insufficient to authorize a 
reversal, and the judgment of the appellate court was affirmed. 
(See 12 N. E. Rep., 324.) A petition for rehearing being presented 
by appellant, it was then urged that the appellate court had no ju- 
risdiction to render final judgment in the case, und also that a 
third point of controversy was an issue before the circuit court and 
appellate courts, viz: whether or not a certain other policy issued 


* Decision rendered, November 15, 1888. See also same case reported in 11 Ins. Law Journal 
355, and 17 Ins. Law Journal, 283, 
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by appellant on the same property to one Babcock was issued in 
lieu of the one in suit by consent of appellee. It being found that 
this last question was fairly an issue, and the appellate court having 
failed to find and certify the facts thereon, a rehearing was granted 
and the case reconsidered. The jurisdiction of the appellate court 
to render final judgment was sustained, but the cause was remanded 
to that court, with directions. See 123 Ill, 601, 14 N. E. Rep., 666. 
In pursuance of that decision the appellate court on the 3d of July, 
1888, entered judgment de noco in favor of appellee for $8,910 and 
costs; and in conformity with directions a full statement of the 
facts on all the issues, was certified to and made part of the record. 
Appellant again appeals. 

The record is precisely the same as on the former hearing in this 
court, except that it now contains a finding of facts on the issue as 
to substitution of the Babcock policy. We have again considered 
all the questions involved in the case, and reconsidered the argu- 
ment of counsel for appellant on the first two issues, and find no 
reason to change the conclusion heretofore reached thereon, and 
fully set forth in the opinion of Justice Scholfield, filed prior to the 
rehearing, and on these questions that opinion is herewith refiled 
and adopted. 

It is again insisted that the appellate court erred in rendering 
final judgment; and it is urged that notwithstanding the power of 
that court to render such a judgment as held in our former opinion 
(123 Ill, 601, 14 N. E. Rep., 666, supra), it can only do so in cases 
where there is such a want of evidence on behalf of the defendant 
as to justify a trial court in taking the case from a jury, or directing 
a finding for the plaintiff. Here it is said there is evidence tending 
to sustain the defense of failure to furnish proofs of loss, and also 
that of the substitution of the Babcock policy for the one sued on. 
It is assumed that on this last issue we have already held that there 
is a conflict of evidence. If that assumption is based upon any- 
thing heretofore said, there is a misconception of our meaning, for 
in the opinion remanding the case to the appellate court we ex- 
pressly stated that we were not allowed to look into the record and 
find what the facts were. 

While under sec. 87, 89 of the practice act (Rev. St., c. 110), we 
have no authority to look beyond the finding of the appellate court 
to ascertain the facts, yet, as in case of the trial court having in- 
structed the jury to return a verdict for the defendant, we may ex- 
amine the bill of exceptions for the purpose of determining whether 
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there is any evidence tending to prove the issue. What facts are 
established by the evidence the appellate court must find and certify, 
and its finding is conclusive. Whether or not the record contains 
any evidence tending to establish a fact is a question of law which 
we must decide. In this view of the law we have examined all the 
evidence bearing upon the questions involved, and given due con- 
sideration to the construction sought to be placed upon it by coun- 
sel in order to make it appear that there is such a conflict of testi- 
mony as to entitle the appellant to have the issues submitted to a 
jury, and we are satisfied that by fair and impartial consideration 
of all the evidence, can it be held that such conflict exists. 

The only remaining question to which our attention need be di- 
rected is, did the appellate court decide correctly on the facts 
found by it on the third point of contention above mentioned ? 
On that defense the position of appellant is that after the policy in 

“suit was issued to appellee, and at a time when Babcock claimed to 
be the owner of the insured property, appellant issued its policy to 
him on the same property for the same amount, which last insurance 
was to be in lieu of that previously issued to appellee, and that such 
substitution was with the consent of appellee; that after the destruc- 
tion of the insured property it paid the Babcock policy in full, and 
is therefore discharged from all liability on the one here sued on. 
On that issue the appellate court finds that such a policy was issued 
to Babeock, and on the assumption by appellant that the title to 
the insured premises was in Babcock, and that appellee, Scammon, 
had no title or interest therein; that on proofs of loss appellant 
paid said policy in full before this suit was brought; that said pol- 
icy was not issued with the consent of appellee, Scammon, in lieu 
of the policy involved in this suit, but without his consent, upon the 
assumption by appellant that he had lost all title to the insured 
premises, which assumption was never in any way acquiesced in by 
appellee. Resting the decision of tne appellate court upon this 
state of facts, there could be no pretense that it was erroneous. 
No one would seriously contend that on such a state of facts the 
rights of appellee could be defeated. The appellate court further 
finds that, in a chancery proceeding in which a sale of the insured 
property to Babcock was set aside, sail Babcock was required to 
account to appellee for the said amount of insurance received by 
him under his policy and thereby appellee had the benefit of said 
sum, but that it was not “claimed or received by Scammon as in 
lieu of or in satisfaction of the claim on the policy now in suit.” 
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Various theories are attempted to be advanced by counsel for ap- 
pellant upon this finding, under which it is claimed that the pay- 
ment of the Babcock policy should be held to discharge all liability 
on the one issued to appellee. None of them can be maintained. 
Appellee had nothing to do with the issuing of that policy. He 
made no claim of rights under it. _He could have done nothing to 
enforce it. He was in no way bound by anything done by Babcock 
or the mortgage company. He in no legal sense ratified anything 
done by him or it in procuring the policy. All that he had a right 
to do, and all that he did do was to ask a court of equity to require 
Babcock to account to him for any money actually received by him 
under his false claim of ownership. This a court of chancery had 
full power to grant, without any reference to the facts and circum- 
stances under which the policy had been issued, and wholly inde- 
pendent of the fact as to whether appellee consented thereto or 
not. As between the parties, it was sufficient for the chancellor to 
know that Babcock had actually received money, as said insurance 
money or otherwise, under a claim of ownership which was fraudu- 
lent and invalid to authorize a decree requiring him to pay it over 
to the rightful owner. Had the Babcock policy been issued and 
paid by an entirely distinct company, appellee’s right to demand, 
and the power of a court of chancery to require the payment to ap- 
pellee, would have been no more complete. Under the finding of 
the facts by the appellate court the two contracts of insurance are 
as distinct as though they had been issued by different companies, 
and, as between appellee and appellant, the Babcock policy is no 
more available as a defense to this suit than if they had been so is- 
sued. The decision of the appellate court on this fact is clearly 
right, and its judgment will be affirmed. 
Baily, J., took no part in this decision. 





Brown vs. State Ins. €o. 


SUPREME COURT OF IOWA. 


BROWN 
) 


vs. > 
STATE INS. co.) 


The insured agreed to keep his books showing sales and purchases, and in- 
ventory in a fire-proof safe but failed to do so. After the fire an adjuster 
served a written notice on the insured to furnish original bills of pur- 
chase, or if destroyed, certified copies of them, under the conditions of the 
policy. Copies were procured at considerable labor, and were examined 
by the adjuster after which payment was refused. 


Held, That where the claim was placed in the hands of the adjuster for settle- 
ment he had authority to waive forfeiture for failure to comply with the 
agreement. 


Held, That the requirement to procure duplicate copies was a waiver of for- 
feiture. 


Cummins & Wriaut, for Appellant. 
J. K. Macomser and Grorce A. Unperwoop. for Appellee. 


Reep, J. 

The property insured was a stock of merchandise. The policy 
was issued on a written application, which was indorsed on the pol- 
icy when it was issued, and which contained the following agreement: 

Applicant further agrees to keep a set of books showing all purchases and 
sales for cash and credit separately, and to keep a copy of the last inventory > 
and that said books and inventory shall be kept in a fire-proof safe, or in 
such a manner as to avoid danger of their being destroyed with the property 
hereby insured. 


Defendant pleaded a breach of this undertaking, and plaintiff in 
reply pleaded a waiver of such breach. The evidence showed with- 
out any conflict that plaintiff did not keep his books and inventory 
in a fire-proof safe, but kept them in a wooden desk in his store, 
and that they were destroyed by the fire that destroyed the insured 
property. The matter relied on by plaintiff as constituting a waiver 
of this breach of his agreement is that defendant, with full knowl- 
edge of the manner in which the books and inventories had been 
a Decision rendered, May 14, 1888. ts ” ae ; 
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kept, and that they had been destroyed by the fire, required him to 
procure and produce copies of all invoices and bills of goods pur 
chased by him for a number of years before the fire, and that, in 
obedience to such demand, he did at great expense and trouble 
procure copies of such bills and invoices, and submitted them to 
defendant. The evidence shows that defendant, when it received 
notice of the tire and a proof of the loss furnished by plaintiff, placed 
the claim in the hands of C. F. Leavitt, one of its adjusters, who 
went to the scene of the fire and examined plaintiff with reference 
to the circumstances of the loss. In his examination plaintiff dis- 
closed the facts as to the destruction of the books and inventories, 
and the manner in which they had been kept. After the examina- 
tion was closed Leavitt served upon plaintiff a notice in writing as 
follows: 

You are hereby notified and required to furnish, at your earliest conven- 
ience, * * * the State Insurance Company of Des Moines your original 
bills of purchase, or, if they are lost or destroyed, you will furnish certified 
copies thereof procured from the various houses from which you have bought 
goods. These must cover all your purchases from the time you bought the 
stock of A. P. Condit to time of fire which destroyed said stock. This de- 
mand is made under the conditions of the policy you hold of said company. 
See ‘‘ Proceedings in Case of Loss.” 

In compliance with this demand, plaintiff did procure from such 
of the wholesale houses with which he had dealt as continued in 
business copies of the invoices of the goods purchased by him from 
them during the time covered by the demand. In doing that he 
spent considerable time, and incurred some expense and inconven- 
ience. He notified defendant that he had procured them, and 
Leavitt again went to his place and examined them, and it was not 
until after that was done that defendant refused to pay the loss. 

1. The district court, against defendants’ objection, admitted in 
evidence a letter received by plaintiff, and which purports to have 
been written by Leavitt. The latter is written on defendant’s let- 
ter-head, and purports to have been written at its agency at Kansas 
City, Mo., but there was no evidence of the genuiness of Leavitt's 
signature to it. It points out a number of particulars in which the 
proof of the loss and the accompanying papers are alleged to be in- 
sufficient, and states that certain things are demanded; but whether 
it was meant by this that they were demanded by the provisions of 
the policy, or by the company, for the perfecting of the proofs, is 
not clear. The objection urged against its admission is that it was 
not shown to have been written by Leavitt. But in the view we 
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take of the case it is not necessary to go into that question, for, ac- 
cording to plaintiff's testimony, he incurred the labor and expense 
of procuring the duplicate invoices in obedience to the demand 
made upon him by Leavitt at the close of the examination; and, if 
it should be conceded that the demands of the letter were for the 
perfecting of the proof, they were but a repetition of the former de- 
mand, and were consequently immaterial. Defendant could not, 
therefore, have been prejudiced by the admission of the letter; and, 
conce/ling that there was error in its admission, it affords no ground 
for disturbing the judgment. 

2. There is no direct evidence as to the extent of Leavitt's author- 
ity, and it was urged that, as the verdict necessarily implies a find- 
ing by the jury that he had authority to waive the forfeiture, it is 
without the support of evidence. Counsel contended that the case 
on this point is governed by Hollis vs. Insurance Co., 65 Iowa, 454- 
But there is a clear distinction between the cases. In that case it 
was proven simply that an alleged agent was an adjuster of the in- 
surance company, and that he called on the plaintiff with reference 
to the loss. It was not shown that the particular claim in question 
had been placed in his hands for adjustment, and we held, on that 
state of the evidence, that it could not be presumed that he had au- 
thority to do the particular thing which it was held would, if it were 
done by the authority of the company amount to a waiver of the for- 
feiture. But in the present case it was shown by the secretary of 
the company that the claim was placed in Leavitt’s hands for ad- 
justment. He was the agent\of the company then for the transac- 
tion of that particular business; and it will be presumed that he 
was authcrized to do whatever was required to be done in adjusting 
the loss; and the verdict, so far as this question is concerned, is sup- 
ported by that presumption. 

3. The remaining question is whether the act of the agent in de- 
manding that plaintiff procure the copies of the bills and invoices of 
‘his purchases, and submit them to the company for examination, 
amounted to a waiver of the forfeiture. In the Hollis case we held 
that if the insurer, with knowledge of the facts constituting the for- 
feiture, continues to treat the contract as of binding force, and in- 
duces the insured to act upon that assumption, and incur expense 
and trouble while acting in that belief, he cannot afterwards go 
back and take advantage of the forfeiture. The facts of the case 
bring it within that holding. When defendant was informed of the 
destruction of the books and inventories, and the manner in which 
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they had been kept, it had the right—assuming that those facts con- 
stituted a forfeit, as the court below held they did—at once to stand 
upon the forfeiture and declare the contract at an end. But it had 
the right also to waive the forfeiture and treat the contract as still 
in force, leaving the question whether it would pay the loss to de- 
pend upon subsequent investigation to other facts. By its demand 
for the production of the copies of the invoices and bills it made 
this latter election, for it thereby required plaintiff to produce for 
its inspection the evidence as to other facts upon which the question 
of its liability, independent of the forfeiture, depended. Having re- 
quired plaintiff to incur the labor and expense of procuring the bills 
and invoices, and having obtained#whatever advantage accrued from 
their production, it would be manifestly unjust to permit it now to 
go back and take advantage of the forfeiture. The facts of the case 
do not bring it within the holding of Fitchpatrick vs. Insurance Co., 
53 Iowa, 335. In that case the oral information as to the facts con- 
stituting the forfeiture was not full, and it was held that the insurer 
did not waive it by requiring written proof as to those facts, that 
being the character of evidence required by the policy. But in the 
present case the oral information as to the facts was full, and the ad- 
ditional evidence required relates to other matters. The judgment 
of the district court will be affirmed. 


SUPREME COURT OF IOWA. 


ZIMMERMAN 
US. 


FARMERS’ INSURANCE COMPANY.* 


The policy and application was in the name of the husband alone and for his 
benefit. The property belonged to the wife. The policy was void by its 
terms for misrepresentation as to title, incumbrance and vacancy. It was 
claimed that the agent filled the application with a full knowledge of the 
facts and signed it, and that the real application was verbal by the hus- 
band as an agent of the wife. 


Held, That an action at law could not be maintained on the policy and appli- 
cation as written, in the name of the wife in the absence of any language 
showing a trusteeship. 


* Decision rendered, December 21, 1888.—By Robinson, J. 





Beebe et al. vs. Equitable Mut. L. & E. Ass'n. 


SUPREME COURT OF IOWA. 


vs. 
EQUITABLE MUT. L. & E. ASS’N.* 


A general district agent for a certain territory authorized to take applications 
and collect fees, but not to bind the company by contracts, cannot bind 
the company by contracts for furniture purchased for his office. 


An advertisement of the agency as a branch office of the company will not 
affect the case in the absence of evidence that the company knew that 
the agent was holding himself out as authorized to make such contracts. 


The mere advancement of money by the company to the agent for the pur- 
chase of furniture is not evidence that it authorized him to contract for it. 
Fuicxincer Bros., for Appellants. 
Warieat, Barpwin & Hatpaneg, for Appellee. 
Reep, J. 
Plaintiff served on defendant’s secretary a subpoena directing him 
to produce at the trial certain papers to be used as evidence. The 
secretary refused to produce the papers, although admitting that 
he had them in his possession. Plaintitf then moved the court for 
a rule on defendant for their production, but the court denied the 
motion, and that ruling is assigned as error. The object of the 
proceeding was to procure the production of papers which were in 
the possession of the adverse party. The practice in such cases is 
prescribed by sections 3,685-3,687 of the code. The application 
must be by petition stating the facts expected to be proved by the 
books or papers, and that they are under the control of the party 
against whom the rule is sought. Plaintiff did not file such peti- 
tion, but moved the court orally for the rule when the secretary 
refused to produce the papers. We think the rule was properly 
refused upon the ground that the application therefor was not 
made in the manner prescribed by the statute. It is true that a 
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witness may be required by subpeena to produce books or writings 
in his possession (Code, §3,672,), and it is also true that disobe- 
dience of such subpeena would be a contempt of court for which 
the witness may be punished (Id. § 3,675,), but these provisions do 
not affect the question before us. The rule was not sought against 
the witness, but against the defendant. The motion did not ask 
the court to punish the witness for the contempt, but to require the 
defendant to produce the papers. Clearly the application should 
have been made in the manner prescribed by the other provisions. 
2. Defendant is a corporation engaged in the business of life in- 
surance, and its principal place of business is at Waterloo. In 
January, 1886, it appointed W. C. Randall its agent for certain 
counties in southwestern Iowa. The parties entered into a written 
contract, by which the powers and duties of the agent were defined. 
He opened an office at Council Bluffs, and purchased from plaintiffs 
a lot of furniture for use in such office, representing to plaintiffs 
that he was making the purchase for defendant; and by his direc- 
tion they charged the price of the furniture to it. And this action 
is for the recovery of that amount. By the contract between Ran- 
dall and defendant he is designated as general district agent for 
defendant in tke territory named, and he was empowered to solicit 
applications for insurance, and he agreed to devote his time, energy, 
and ability to the work of soliciting and forwarding such applica- 
tions. The contract also contains the following provision: “Said 
party of the second part [Randall] to receive in full compensation 
for services aforesaid, and for all expenses of procuring applica- 
tions, collecting and remitting membership fees, except special 
stationery and supplies, $8.50 Ist Div., $5.50 2nd Div., and 85 per 
- cent of accident Dept. of the fee charged by said association for 
membership; but not including medical examination fee or annual 
dues.” It is very clear that Randall was not empowered by the 
contract to bind defendant by any agreement of the character of 
that sued on. His employment was to transact a specified business. 
in a particular territory, and for his services and expenses in that 
business he was to receive a designated compensation. The agree- 
ment which he assumed to make with plaintiff is not within the 
scope of his employment, as defined by the contract; and the dis- 
trict court rightly held that plaintiff could not recover on the theory 
that the purchase of the goods was within the authority expressly 
conferred upon him. That an agent whose powers are limited can- 
not bind his principal by virtue of his employment, by an agree- 
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ment beyond its scope, is elementary, and there can be no necessity 
for the citation of authorities in report of the rule. 

3. Randall advertised his agency as a branch office of the asso- 
ciation, and it was contended that, as by so doing he held himself 
out as a general agent, defendant is now estopped to deny that he 
had the powers of a general agent. That a principal will be bound 
by an act or contract of his agent beyond the scope of his employ- 
ment, when he knowingly permitted the agent to hold himself out 
as possessing the authority to do that act or make that contract, is 
certainly true, and the rule which holds the principal bound in such 
cases is founded on the equitable doctrine that one who has made 
a particular representation, or knowingly permitted it to be made, 
will not afterwards be permitted to deny the truth of that repre- 
sentation as against a party who has acted upon it, and who would 
be injured by the denial of its truth. But to hold the principal 
liable under this rule it must be made to appear that he had knowl-. 
edge, before the contract sought to be enforced against him was. 
entered into, that the agent was holding himself out as possessing 
the power to make it. And in the present case it was not shown that 
defendant knew before Randall purchased the goods that he 
was assuming to transact any business in its name except that 
authorized by the contract of employment. So that, while the 
principle of law contended for by counsel is settled beyond con- 
troversy, the facts do not bring the case within the rule. 

4. It was claimed that there was a ratification of the contract by 
defendant, but the evidence does not establish that claim. It was 
proven that Randall made application to defendant for funds with 
which to pay certain debts which he had incurred, and that it 
advanced a sum for that purpose. The claim sued on was one of 
the debts which he told defendant he had incurred, but when it 
sent him the money it had no knowledge that he had assumed to 
bind it by the contract of purchase, and it gave him the money as 
an advancement to him, and not with the view of constituting him 
its agent to pay the claim. The act of advancing the money can- 
not, therefore, be regarded as a recognition by defendant of his 
authority to make the contract or as an assent to it. There was 
some evidence of a subsequent promise by defendant to pay the 
debt, but there was a conflict on the question, and the judgment 
implies a finding by the court against plaintiff on the question, and 
under the well-settled rule we cannot disturb that finding. The 
judgment must be affirmed 
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SUPREME COURT OF INDIANA. 


Appealed from the Vigo Superior Court. 


JUNIUS P. LEAKE 
vs. 
ISAAC BALL er at.* 


H. was indebted to a lodge to secure which he executed a note with B. as 
surety, assigning to B. a life policy as security. Judgment was obtained 
on the note, and with the consent of B., H. assigned the policy to L. on 
condition that he pay the amount of the note, and after repaying himself 
the balance should go to the family of H. L. neglected to pay the note, 
and B. was forced to settle it. In an action by B. against L. to recover 
the policy :— 


Held, That the promise of L. was not within the statute of frauds. 
Held, That the assignment was‘a valid consideration for L.’s promise. 


Held, That a failure te preffer back the policy was fatal to an allegation of 
fraud by L. 
Held, That an alleged equitable interest of L. in the assignment would not 


justify the retention ef the policy. He must pay according to his agree- 
ment or return the policy. 


MeNovrr & Davis, for Appellant. 
Le Veque & Harper, for Appellees. 
Exuiort, J. 

It is alleged in the complaint of the appellees that James Hook 
became indebted to Vigo Encampment, No. 17, of the Independent 
Order of Odd Fellows; that. to secure this debt he executed a 
promissory note, and that the appellees became his sureties there- 
on; that at the time the note was executed by the appellees, Hook 
assigned to them a policy of insurance held by him in the Odd 
Fellows’ Mutual Aid Association, to indemnify them against loss; 
that the value of the policy at the time of this assignment was $2,- 
500; that judgment was subsequently obtained on the note executed 
by Hook and the appellees; that Hook was indebted to Leake, the 


* Decision rendered, September 20, 1888. 
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appellant, and, with the consent of the appellees executed to him 
the following assignment of the policy of insurance :— 

“ For value received, I assign this policy to J. P. Leake to secure 
a note of $1,011, dated January 7, 1884. Leake is to assume and 
pay the money due the encampment on which Ball and Harper are 
sureties. After paying himself the amount of the note and interest 
and money paid on the lodge claim above mentioned, the balance 
to go to the family of Hook.” 

It is further alleged that the appellees were compelled to pay 
the judgment obtained against them, and that Leake accepted the 
assignment and policy, and still retains the policy, and that he has 
not paid the debt due the encampment. 

The promise of Leake is not within the statute of frauds. He 
obtained a thing of value, and, instead of promising to pay the 
consideration directly to the party with whom he contracted, prom- 
ised to pay it to a third person. He promised to pay his own debt 
by paying the creditor of the party with whom he contracted for 
what he promised to pay was part of the consideration he agreed 
to pay for the policy. It was none the less his own debt that he 
promised to pay, because the person with whom he dealt, instead 
of requiring that the money be paid to him, required that it be 
paid to a third person. We need not, however, discuss the question 
at length, for the law, as many decisions assert, is decisively against 
the appellant: Wolke vs. Fleming, 1 West. Rep., 165, 103 Ind., 105; 
Windell vs. Hudson, 1 West. Rep., 182, 102 Ind., 521; Louisville, E. 
& St. L. R. Co. vs. Caldwell, 98 Ind., 245; Rodenbarger vs. Bramb- 
lett, 78 Ind., 213; Ind. Manfg. Co. vs. Porter, 75 Ind., 428; Camp- 
bell vs. Patterson, 58 Ind., 66; McGill vs. Gunn, 43 Ind., 315; Davis 
vs. Calloway, 30 Ind., 112; Day vs. Patterson, 18 Ind., 114. 

The case before us is stronger than any of the cases cited; for 
here the appellees were the holders of an interest in the property 
transferred to the appellant. 

There was a consideration for Leake’s promise—the assignment 
of the policy to him. The assignment of a policy of insurance is a 
valid consideration for a promise. It is not material whether the 
consideration moved from the appellees or from Hook; it is suffi- 
cient if Leake obtained the consideration for which he contracted. 
It appears, however, that a consideration moved from the appellees 
as well as from Hook, for they consented to the assignment and 
yielded their prior rights. 


VoL. XVIII.- 10. 
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The promise of Leake is to pay the debt due the appellees at 
once. There is nothing in the agreement warranting the conclu- 
sion that he was not to pay until after Hook’s death, The answer 
charges that the promise of the appellant was obtained by the 
fraud of one of the appellees. Several objections are urged against 
the answer by the appellees, but we deem it necessary to consider 
only one of them. The objection that the answer does not tender 
back the policy nor offer to return it is fatal. The appellant can- 
not avoid his promise and still retain the policy. 

It is said by counsel that the appellant has an equitable interest 
in the assignment, and from this their conclusion is that he has a 
right to retain the policy and still avoid his contract. This judg- 
ment is plainly fallacious. A contract cannot be affirmed in part 
and rejected in part. It must be totally repudiated or not repudi- 
ated at all. The appellees had a right to the policy under the prior 
assignment, and this right must be fully restored to them or the 
appellant must pay what he agreed to pay in his contract with 
them and their debtor. Judgment affirmed. 


COURT OF APPEALS OF KENTUCKY. 


OWEN 
US. 
HOWARD INS. CO.* 


The policy stipulated that suit must be brought within twelve months next 
after the tire occurred. The fire occurred on March 16, 1884. Suit was 
instituted March 16, 1885, the previous day being Sunday. 

Held, That where the right to bring suit on the last day of the limitation is 
obstructed by law by reason of its being Sunday or a holiday, suit may 
be brought on the day following. 


~* Opinion by Bennett J., filed December 4, 1888. 





NOTE by Editor of Ins. Law Journal. 
The fire occurred at some hour during the 16th of March, and the twelve;months if measured 
rom that hour would not expire until the same time on the 16th of March ensuing. Quere— 
Could it not be successfully pleaded that the law does not recognize fractions of a day and that 
an action instituted at any hour on the 16th of March would be in time? 
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SUPREME COURT OF CALIFORNIA. 


US. 


ORDER OF MUTUAL COMPANIONS 
/ 


GRIEST er at.* 


rhe constitution of a benevolent association provided that the insurance 
money should be paid to the nominee designated by the member, and that 
the latter might change the nominee upon written application to the 
secretary. A benefit certificate was issued to the insured, making his 
tirst wife who was already dead, his nominee, without his designation. 
He subsequently remarried, and bequeathed the insurance to his second 
wife by will, directing the officers to substitute her name in the certificate. 

Held, That there being no nominee, the society was not legally obligated to 
pay anyone. But being willing to pay, the heirs of the first wife had no 
claim, and the court below properly directed that the money should be 
paid to the executor to be distributed under direction of the probate 
court. 


Held, Further in the case of Griest’s estate decided by the court on the same 
day that the second wife was entitled to the funds under the will. 


J. H. McGer, J. T. Camppetr, and W. F. Russexz, for Appellants. 
Wm. B. Hasxett, A. B. Ware, and L. A. Norton, for Respondents. 


MoF artanp, J. 

Peter Griest, deceased, was, at the time of his death, a member 
in good standing of the corporation plaintiff, known as the “ Order 
of Mutual Companions.” Before its incorporation there had been 
in existence another corporation of a somewhat similar character, 
called the “Sonoma & Marin Mutual Beneficial Association.” The 
constitution of each of these corporations provided that each mem- 
ber should designate in writing some person as nominee for the 
benefits, and that upon the death of a member the nominee so 
designated by him should receive a certain amount of money ac- 
cording to class, etc., which, in the case of said Peter Griest if there 
had been a nominee, would have been $2,000. The nominee might 
also be changed by the member forwarding to the secretary an 


* Decision rendered, June 9, 1888. 
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application upon a blank used for that purpose. Peter Griest had 
been a member of the Sonoma & Marin Association, and had des- 
ignated as his nominee therein his then wife, Leah A. Griest. But 
that association was disincorporated by decree of court in Decem- 
ber, 1882. During said year (1882) the plaintiff herein, the Order 
of Mutual Companions, was incorporated, and said Peter Griest 
became a member of it on December 28, 1882. A benefit certificate 
was issued to him at the last-named date, in which said Leah A. 
Griest was mentioned as nominee; but Mrs. Leah A. Griest had 
died in July, 1882, several months before he became a member of 
the corporation plaintiff, and he had not designated her, nor did he 
ever designate any other person, as his nominee in said corporation, 
or make any application for a change of nominee. In November, 
1883, Peter Griest and the defendant Eliza Griest intermarried, and 
continued to be husband and wife until February 15, 1884, when 
said Peter Griest died. He left a will in which he bequeathed his 
“life insurance, amounting to $2,000, in the Order of Mutual Com- 
panions,” to his surviving wife, the said Eliza Griest, and directed 
the officers of said order to substitute her name in the certificate, 
and to pay her the money. The defendant Israel Cook is the ex- 
ecutor of the estate. After the death of Peter Griest, his said 
executor demanded that plaintiff pay to him, as executor, the said 
$2,000. The surviving widow, Eliza Griest, also demanded that said 
money be paid to her. The other defendants are children and 
grandchildren of the deceased wife, Leah A. Griest, and they de- 
manded that the money be paid to them. Under these circum- 
stances, the plaintiff brought this action; and in its complaint, after 
stating the foregoing facts, admits its moral obligation and willing- 
ness to pay the money to whomsoever the court may direct it to be 
paid, and asks the court to determine by its judgment to whom the 
money shall be paid, and to relieve plaintiff from further liability or 
embarrassment in the premises. The court below rendered judg- 
ment that the executor of the estate of said Peter Griest take said 
money, to be distributed as the probate court may direct. From 
this judgment the defendants, children and grandchildren of said 
Leah A. Griest, deceased, appeal to this court. 

It is somewhat difficult to see how either of the parties could have 
been legally “aggrieved” by any judgment that the court might have 
rendered. It seems to be admitted that the plaintiff was not legally 
liable to pay the money to anybody. It was liable only to the nomi- 
nee of a deceased member, and in this instance there was no 
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nominee. Peter Griest did not designate Leah A. Griest as his 
nominee; and, if he had, such designation would have been a nullity, 
because there was no such person in existence. The appellants, 
therefore, as her heirs or representatives, had no interest in or owner- 
ship of the money; and how can they be aggrieved even if the court 
gave property not theirs to the wrong party? And, in good con- 
science, they are not entitled to it, because Peter Griest intended it 
to go to another person. If he had designated his living wife as 
nominee in the proper way, instead of relying upon an expression 
of his desire in his last will and testament, there would have been 
no difficulty in legally consummating his intention. But, under any 
view, we do not see how a better conclusion could be arrived at 
than the one reached by the court below, namely, that the money 
should go, in the first instance at least, as part of the estate, to the 
executor. And this is so, certainly, as against the appellants; for 
the surviving wife, Eliza Griest, does not appeal. 

Judgment is affirmed. Weconcur: Thornton, J.; Sharpstein, J. 


SUPREME COURT OF PENNSYLVANIA. 


Ds, 


UNITED BRETHREN MUT. AID Si: 
) 
/ 


McDONALD.* 


A step-son has no insurable interest in the life of his step-tather by virtue o 
mere relationship, and where it appears that he is living apart and is 
neither a creditor, dependent, nor responsible for his support, a policy by 
the former on the life of the latter is against public policy, and will not 
be sustained. 


Weiss & Gripert and Fiemme & McCarrewt, for Plaintiff in 
Error. 
Casper Dutt, for Defendant in Error. 
Crark, J. 
This suit was brought on a policy of life insurance, issued by the 
United Brethren Mutual Aid Society, etc., 22d March, 1882, upon 


* Decision rendered, October 1, 1888. 
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the life of Roger McDevitt. The application for the policy pro- 
vided that “the certificate of membership should be issued in fa- 
vor of and be payable to Michael McDonald,” who was “to pay all 
dues and assessments.” The policy itself, after stating that Mr. 
Roger McDevitt “had paid $24 as his annual payment,” and had 
become a member in said United Brethren Mutual Aid Society of 
Pennsylvania, etc., provides that “this membership entitles Michael 
McDonald, his heirs and assigns, upon the death of said Mr. Roger 
McDevitt, to $3,000.” Had Michael McDonald such an interest in 
the life of Roger McDevitt as would support the policy? It cannot 
be pretended that the mere fact that McDonald was a step-son of 
McDevitt would create an insurable interest. No case has been 
brought to our notice which carries the rule to that extent. It is 
a rule founded in public policy, and is of general application that 
the contract of life insurance must be based upon an interest in the 
subject insured. In the absence of an insurable interest, the pol- 
icy having nothing upon which to operate, must be regarded as a 
mere wager upon human life. In all cases, as we said in Corson’s 
Appeal (113 Pa. St., 445), there must be a reasonable ground, 
founded in the relations of the parties, either pecuniary or of 
‘blood or affinity, to expect some benefit or advantage from the 
continuance of the life of the insured; otherwise the contract is a 
mere wager by which the party taking the policy is directly in- 
terested in the early death of the assured. Such policies, having 
a tendency to create a desire for the event, are, independently of 
any statute on the subject, condemned as being against public 
policy. The foundation of the doctrine is that no one shall have 
a benefit of any kind in a life policy who is not presumed to be 
interested in the preservation of the life insured: Gilbert vs. 
Moose, 104 Pa: st., 78. Roger McDevitt was married to McDon- 
ald’s mother, but she had died some years before the policy is- 
sued. McDonald was a married man. He had a separate home 
and family of his own. He was a step-son, but was not other- 
wise related to McDevitt, either by blood or marriage. Nor was 
he creditor of McDevitt, or in any way dependent upon him, or 
responsible for his support, or otherwise. The plaintiff testifies 
they had helped each other at times, but that McDevitt owed him 
nothing. He says that he had a stroke of paralysis, and his wife 
got him to take out the policy to protect her if he died. She 
thought he was likely to die first, but it was for the benefit of 
whichever lived the longest. And although the policy states that 





1889.| United Brethern Mut. Aid Society vs. McDonald. 151 


the first annual payment of $24 was paid by McDevitt, the plaint- 
iff unequivocally testified that he paid all the money that was 
‘ paid on it. It is very plain, from all the testimony, that McDevitt 
simply suffered the use of his name; that the insurance was effected 
at the suggestion of McDonald, or McDonald’s wife, at their own 
expense, for their exclusive benefit. We fail to discover any insur- 
able interest Michael McDonald had in the life of Roger McDevitt. 
There is therefore nothing to support the policy. . It is the absence 
of this insurable interest which gives to the policy the character 
of a wager contract. There can arise in such case no question of 
motive or good faith: Downey vs. Hoffer, 16 Wkly. Notes Cas., 
184. The rule, applicable alike to life and fire insurance, rests in 
public policy, for the protection of human life and property : Stoner 
vs. Line, 16 Wkly. Notes Cas., 187; Association vs. Norris, 8 Atl. 
Rep., 638. ‘The motive and intentions of Michael McDonald may 
have been good, but the fact remains that he had no interest in the 
life of Roger McDevitt; and, having no such interest, as we said in 
Siegrist vs. Schmoltz (113 Pa. St., 326), the sooner that life was ex- 
tinguished the better it was, in a pecuniary point of view, for the 
beneficiary. Whether the policy was taken out for the purpose of 
a wager or speculation,—that is to suy, whether or not this was the 
motive and intention of the beneficiary named in it,—under the 
circumstances of this case was not a question for the jury. In the 
absence of any insurable interest whatever, the law will presume 
this to be so. The judgment is reversed. 


+ 


COURT OF APPEALS OF MARYLAND. 


ORLAND 
Us. 


AGRICULTURAL INS. CO. or Warertown.* 


The Maryland Statute of 1868, authorized service of process on any agent of a 
foreign corporation. The Insurance Act of 1878 prescribed that it should 
be made on the agent of the insurance company designated to receive it. 

Held, That personal service upon a local agent, together with the mailing of a 
copy to the agent designated, was not sufficient service. The law of 
1878 must be followed in the case of insurance companies. 


* Decision ‘rendered, June 13, 1888. 
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SUPREME COURT OF NEW HAMPSHIRE. 


HALL 
vs. 


FIRE ASSOCIATION or Paiapetrnia* 


The policy insuring H. was payable to W. mortgagee as her interest might 
appear. The loss was submitted to appraisers with consent of H., but 
without the knowledge of W. and the award was less than the mortgage. 


Held, That W. was not concluded by the award, although she brought suit in 
the name of H. 


The facts in this case sufficiently appear in the syllabus. 


CARPENTER, J. 

It is not material whether Woodman could or could not maintain 
an action in her own name against the defendant. If she brings 
suit in the name of Hall, her interest, as the real plaintiff, will be 
as fully protected as if she were the plaintiff of record: Scoby vs. 
Blanchard, 3 N. H., 175, 176; Cameron vs. Little, 13 N. H., 23; 
Webb vs. Stelle, id., 230, 239; Dunklee vs. Mill Co., 23 N. H., 
245; Jordan vs. Gillen, 44 N. H., 424; Folsom vs. Insurance Co., 
59 N. H., 54. 

The policy might have been avoided by Hall’s breach of its con- 
ditions, because such was the contract (Baldwin vs. Insurance Co., 
60 N. H., 164), but, at the moment of the loss, the rights of the 
parties were fixed. Whatever amount was secured by the policy, 
to the extent of the mortgage debt, was due to Woodman. To her 
the defendant was bound to pay it. Hall could not release the de- 
fendant from its obligation, nor defeat Woodman’s right. He could 
no more adjust the amount of the loss than he could release it: 
Harrington vs. Insurance Co., 124 Mass., 126, 131; Brown vs. In- 
surance Co., 5 R. I., 394, 399; Browning vs. Insurance Co., 71 N. Y., 
509. Woodman, not being a party or privy to the reference, is not 
concluded or effected by the award: Mahagan vs. Mead, 63 
N. H., 130. Case discharged. 


* Decision rendered, March 16, 1888, 
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UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF OHIO. 


OWENS 
US. 


BALTIMORE & OHIO RAILROAD COMPANY.*/ 


The plaintiff, an employe of the railroad, was injured by a collision. Con- 
trary to medical advice he continued at his work and greatly aggravated 
the injuries. He thereupon applied to the B. & O. Relief Association for 
benefits. The association was chartered to afford relief in case of acci- 
‘cent or disability from illness, to the employes of the railroad. Officers 
of the railroad were ex officio directors of the association. The railroad 
guarantied the contracts of the association furnishing by way of perma- 
nent loan to the latter a guaranty fund. The plaintiff applied for relief 
not on the ground of the injury, but on the false ground of illness from 
malaria; and obtained the allotted benefits. One of the conditions of the 
guaranty by the railroad as expressed in the by-laws of the association, 
was that when aclaim was made to the association on account of an injury 
the claimant should first file a release of the railroad since it was no 
part of the scheme that the members should obtain double benefits in 
case of injury. 

Held, That this by-law was not against public policy. It simply put the 
claimant to his election between the association and the railroad. 

Held, That the railroad though guaranteeing the association was a'‘separate 
corporation. The association had adequate independent funds. There 
was no privity of support, which would estop the plaintiff from claiming 
against the railroad for the injury, by reason of the false claim having 
been allowed by the association. 


Held, That a person injured is not entitled to recover for any enhancement of 
damages produced by his want of care. 


Held, That contributory negligence is fatal to a claim for damages unless the 
defendant could have avoided the cause of injury and failed to do so. 
Held, That where the jury apportioned the damages between those resulting 
solely from the negligence of the defendant and those which were 
subsequently aggravated by plaintiff, there could be recovery only of 

the former. 


* Decision by Sage J., August 1, 1888. 
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UNITED STATES CIRCUIT COURT OF KENTUCKY. 


ALBERT ) 


Us, , 


ORDER OF CHOSEN FRIENDS.*} 


The certificate of a benevolent society referred to the laws governing the relief 
fund as controlling in respect to such fund. One of the sections of these 
laws provided that ‘‘should a member become totally and permanently 
disabled from following his or her usual or other occupation by reason of 
disease or accident” such member should be entitled to certain benefits. 
Another section provided that the following should be total disabilities 
within the meaning of the section above: ‘The loss of both hands; the 
loss of both feet ; the loss of both eyes; the less of one hand, and perma- 
nent crippling of the other; the loss of one foot, and permanent crippling 
of the other foot or leg; such a permanent and disabling sickness as shall 
render the member helpless to the extent of permanently preventing the 
member from following any oceupation whereby he or she can obtain a 
livelihood.” 

Held, That a member who was disabled from pursuing his usual avocation as 
a barber, but was able to pursue another avocation by which he could 
earn a livelihood, though permanently disabled within the meaning of 
the first section if standing alone, was not so within the meaning of the: 
two sections taken together, and was not entitled to the benefits. 


Under the same laws the right to allow a disability claim was with certain 
ofticers of the Supreme Council. By another section proofs of benetits 
must be approved by the subordinate council. 

Held, That the latter section was merely directory of the manner of preparing 
proof and gave the subordinate council no right to reject a claim. 


* Decision rendered, August 1887.—By Barr, J. 


SUPREME COURT OF NORTH CAROLINA. 


SIMMONS 
us. 


BIGGS.* 


The insured took out several policies on his life which recited either that 
they were ‘‘payable to” or were ‘the benefit of” his wife and their 
children. The wife died intestate leaving the insured and children sur- 
viving. 

Held, Upon the death of the insured, that the wife’s interest was vested and 
passed to the administrator of the husband who was the sole distributee: 
of his wife, as assets of his estate. 


* Decision by Davis, J., February 27, 1838. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


JACKMAN et At. \ 
US, 


NELSON.* 


The certificate of a benevolent society provided that the benefit should be 
payable to the widow ‘“‘for the benefit of herself and the children of said 
member.” The constitution of the society provided that it was for the 
benetit of the widows and orphans of deceased members and to establish 
a fund to be ‘paid to his family or those dependent on him as he may 
direct.” 

Held, That the widow was not entitled to receive and dispose of the money at 
her discretion for the children, but she having one child and there being 
two by a former wife of the member, the widow and children were each. 
entitled to one-fourth of the benefit. 


* Decision rendered by Allen J., June 21, 1888. 


UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF IOWA. 


AULTMAN 


Us, ) 


ical 


M. the insured, after a loss, executed a written assignment of the policy to P. 
a creditor, but without endorsement on or delivery of the policy, and the 
company was notified. Subsequently, the policy was placed by insured 
with others in the hands of an attorney, with instructions to collect and 
apply the proceeds to the payment of a debt to A. 


Held, That the delivery of the policy to the attorney was not an assignment 


to A. 


Held, That the assignment to P. though without delivery, entitled him to re-~ 
ceive the money, and was valid against a subsequent garnishment by 
H. though the assignment did not need to be recorded in Iowa. 


~ * Decision, by Shiras J., April 20, 1888. F 
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LOWER COURT DECISIONS. 


CONTRIBUTION IN CASE OF OTHER INSURANCE. 





City Court of New York.—General Term. 





MAYER 
vs. 


AMERICAN INS. CO. or Boston.* 


The plaintiff was insured by the defendant specifically on goods on the first 
oor, the policy providing that it should only be liable in case of other 
insurance for such proportion of the loss as the sum hereby insured bore 
to the sum of all the insurances, general or specific, which might include 
the subjects insured. There was other general insurance on the goods in 

the tirst and third floors. 


Held, That such other insurance must be apportioned in the proportion of the 
losses on each floor, and the portion applicable to the goods on the first 
floor must be held to be the amount of other insurance thereon which 
must contribute pro-rata with the defendants’s policy in payment of the 
loss. 


T. G. Barry, for Appellant. 
Grorce W. Srepuens, for Respondent. 
: Browne, J. 

The action was brought on a policy of insurance issued by the 
defendants (which insured the plaintiff against loss or damage by 
fire in an amount not exceeding $2,000, on merchandise contained 
in the basement and on the first floor of No. 100 Fulton Street, New 
York City) to recover the sum of $323.70 as the proportion of the 
loss alleged to be properly recoverable from the defendants. The 
plaintiff had additional insurances in other companies at the same 
time, to the amount of $4,000, limited to the same property, and to 
the further amount of $11,500, also covering the same property, 
jointly with other property on the third floor of the same building; 
besides which there was a further insurance to the extent of $5,000, 
"* Decision rendered, September 10, 1888. : 
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limited to the third-floor property. A fire, which broke out.on the 
third floor of the building in question, occasioned a loss of $12,015.53 
on that floor, and a damage by water to property on the first floor, 
covered by defendants’ policy to the amount of $1,131.19. By rea- 
son of a clause in defendants’ policy, providing as follows: “This 
company shall not be liable for a greater proportion of any loss sus- 
tained by the assured upon any property described in this policy 
than the sum hereby insured thereon bears to the whole sum in- 
sured thereon, whether such other insurance be by policies, specific 
or otherwise, or whether prior or subsequent to this insurance, or 
whether such other insurance be valid or not, and without reference 
to the solvency of other insuring companies. In case there shall be 
insurance under specific policies or under general policies embracing 
any subject or subjects insured herein, this policy shall be liable for 
the loss on any or all such subjects only in proportion as the amount 
or amounts so insured herein shall bear to the sum of all the insur- 
ances, general or specific, which may include the said subject or 
subjects,”—the defendants maintain that they are liable only for 
20-175 of the first-floor damage; basing their contention on the fact 
that their policy was for $2,000; that there were two other policies 
on the same identical property for $4,000 more, making $6,000; and 
that the $11,500 of insurance jointly covering the first and third 
floor properties was applicable to its full extent to the first-floor 
damage, irrespective of what it was additionally liable for by reason 
of the third-floor loss. In other words, that there was $17,500 of in- 
surance to contribute ratably to the first-floor damage. On the other 
hand, the plaintiff's calculation of the proportion of the damage for 
which the defendants are liable, is based upon the decision of the 
arbitration committee of the board of fire-underwriters, which was: 
accepted as the basis of settlement by all the other insurance com- 
panies involved, and which, in brief, is this: The third-floor loss, to 
which defendants’ policy did not apply, but which was covered by 
the $11,500 joint insurance, amounted to $12,015.53, which, added 
to the damage caused by water on the first. floor, gives $13,146.72 as 
the total loss sustained by plaixtiff. The damage on the first floor 
equals 8.6 per cent of the plaintiff's entire loss, and that on the third 
floor (to which the $11,500 joint insurance must contribute) equals 
91.4 per cent of the entire loss. The $11,500 joint insurance is, 
therefore, liable to contribute its pro rata share as follows: 91.4 
per cent of $11,500 for the third-floor loss equals $10,511; 8.6 per 
cent of $11,500 for the first-floor damage equals $989; total, $11,500.. 
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The joint insurance must therefore be apportioned as follows, so 
that a corresponding percentage of it will be applicable to the first 
floor damage; namely, 8.6 per cent of $11,500 is equal to $989; add 
to the defendants’ policy, which was exclusively upon the damaged 
property, $2,000; also add the other specific insurances upon the 
same, $4,000, making total insurances on first floor $6,989; which 
are to contribute to the damage involved, which would make de- 
fendant liable for 2,000-6,989 of $1,131.19,=$323.70. Upon the 
trial the court directed the jury to render a verdict for $323.70 
accordingly (which, with interest, amounted to $338.70), to which 
direction the defendant excepted. The defendants’ exceptions were 
ordered to be heard in the first instance at general term, and entry 
of judgment upon the verdict suspended ad interim. In this form 
the matter come before us. 

There is no dispute as to the amount of loss suffered by plaintiff 
on the first and third floors; the question simply turning on the 
mode of adjusting this loss, there being overinsurance. The con- 
tract of insurance is one of indemnity, intended to protect the in- 
sured from loss to the amount of the risk assumed, whether it be on 
one or several policies. The above-cited provision in defendant's 
policy, limiting its liability to a share of the loss proportionate to 
the amount of all the policies, was not intended to impair the 
plaintiff's right to full indemnity under the defendant’s policy, but 
to ascertain the amount of its liability, subject to that right, by an 
apportionment of the loss among such of the insurers of the same 
goods as by the terms of their contracts should stand in the relation 
of co-sureties for any loss upon them. To establish that relation, 
the policies should cover distinct and specific risks on the same sub- 
ject, and in that sense constitute a double insurance, upon which, 
without the covenant in question, the liabilities of the several in- 
surers, except as to the differences in the amounts underwritten, 
would be identical, and their right to contribution reciprocal: In- 
surance Co. vs. Loney, 20 Md., 20, 37. The right to contribution is 
based upon the concurrence of the policies, and the necessary iuci- 
dent of its existence is that the several insurers should be bound 
with equal certainty, and in the same sense, for the same loss: 
Lucas vs. Insurance Co., 6 Cow., 635; Ang. Ins., 134, 135. As it 
does not appear from the evidence that any of the other policies were 
produced on the trial, it must be assumed for the purposes of this 
appeal that they all contained the same covenant as to contribution 
as the policy issued by defendants did, so that all the companies 
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‘stood on an equality in this respect. If the other policies did not 
coutain the same covenant, the onus or burden of proof to show the 
variance was upon the defendants: Lucas vs. Insurance Co., supra. 
‘The rule laid down in 2 Phil. Ins., p. 56, No. 1263a, was cited with 
approval in Ogden vs. Insurance Co. (50 N. Y., 388), and is, in sub- 
stance, that for the purpose of apportioning the loss in case of over- 
insurance, where several parcels are insured together by one policy 
for an entire sum, and one of the parcels is insured separately by 
another policy, the sum insured by the first-mentioned policy is to 
be distributed among the several parcels in the proportion which 
the sum insured by that policy bears to the total value of all the 
parcels. So here the $11,500 joint insurance was properly dis- 
tributable among the several parcels damaged, in the proportion 
that sum bore to the total value of the whole damage sustained, 
to wit, 8.6 per cent to the first floor, and 91.4 to the third floor. In 
thus apportioning the sum insured by that policy, there was nothing 
inconsistent with nor antagonistic to the contribution clause con- 
tained in defendants’ policy. In ascertaining for what proportion 
of the first-floor damage the defendants were liable, the amount of 
all the insurances, general or specific, which may include the said 
subject or subjects, was reckoned in the process of computation; the 
additional $4,000 of specific insurance being taken at its face- 
amount, and the $11,500 joint insurance at the full amount for 
which it was liable to contribute to that damage, to wit, $989. 
That was all the insurance on that floor in any way applicable to the 
loss sustained by plaintiff. The residue of the $11,500 joint insur- 
ance was solely applicable to the greater loss sustained on-the third 
floor. If the defendants’ contention is right,—that the whole 
$11,500 joint insurance was applicuble to the first floor, regardless of 
the loss occurring on the third floor,—it would have led to this 
result had the loss of $13,000 sustained by plaintiff been equally 
divided between the two floors; that is to say, $6,500 on each floor. 
In that case, according to defendants’ view, the joint insurance 
would have been liable to contribute its full proportion of $11,500 
to the first floor, instead of only to the extent of one-half; and as 
the $5,000 specific insurance policy on the third floor contained a 
like provision, the joint insurance would have also been liable to 
contribute its full proportion of $11,500 to make good that loss. 
The true mode of adjustment would be to apply 50 per cent of the 
joint insurance to each floor. The rule was sanctioned in Haley vs. 
Insurance Co., 1 Allen, 536; Angelrodt vs. Insurance Co., 31 Mo., 
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593; Cromie vs. Insurance Co., 15 B. Mon., 432. The exceptions 


must be overruled, and judgment ordered for the plaintiff on the 
verdict, with costs. Ehrlich and McGown, J.J., concur. 


REMOVAL OF WEARING APPAREL. 


Appellate Court, First District of Illinois. 


TOWNE 
v8. 


FIRE ASSOCIATION or PHILADELPHIA. * 


Wearing apparel was insured ‘‘contained in” a building in Chicago. The 
owner afterwards arranged to reside part of the time in Ottawa, to which 
place a part of the apparel was removed. After residing in Ottawa sev- 
eral months a fire occurred there which destroyed the removed clothing. 

Held, Distinguishing Longaville vs. Ass’e Co. (51 Iowa, 553); Noyes vs. Ins. 
Co. (64 Wis., 415); Hawes vs, Fire Association (7 Atl. Rep., 159); Annapolis 
etc. R. R. Co. vs. Ins. Co. (32 Md., 37) that the removal was not such a 
temporary removal as the parties may be reasonably said to have in view, 
nor was the place of deposit as described in the policy continued after the 
commencement of the visit in Ottawa. 

Held, That the ordinary use of clothing in such cases does not include the 
using involved in long journeys, or protracted visits, during which the 
goods may be exposed to risks that the insurer would not have been dis- 
posed to insure. 


“* Opinion by Garnett, P. J., filed, December 7, 1888. 





